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1. Initial desk research (done partly by OSFBA staff) and preparation for the visit to
Slovakia (this also includes extensive experience and knowledge of one of the authors
regarding the judiciary in Slovakia dating back to the 1990s).
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BACKGROUND INFORMATION

Slovakia — brief overview

The Slovak Republic, a country with a population of just over 5.4 million, is a multiparty par-
liamentary democracy. The Slovak head of state is the president, elected by direct popular
vote for a five-year term; however most executive power lies with the head of government,
the prime minister.

Slovakia became an independent country on 1 Jan 1993 after the split of Czechoslovakia.
In 2004 Slovakia became a member of both NATO (April) and the European Union (May)
and in 2009 (1 January) joined the eurozone.

Slovakia‘s highest legislative body is the 150-seat parliament, the unicameral National Council
of the Slovak Republic (Narodna rada Slovenskej republiky).

Slovakia is subdivided into eight regions (kraj) and 79 districts (okres).

Slovakia is a country with a civil law system based mainly on Austro-Hungarian codes, adequately
modified.

The judicial system in Slovakia — introduction

T'he Slovak judiciary comprises of™:

=  The Supreme Court of the Slovak Republic with its seat in Bratislava — and other
courts (Article 143 of the Constitution SR), i.e.

= Regional Courts;
= District Courts.
There are 54 District Courts of first instance, eight Regional Courts of appeal (acting also

as courts of first instance in administrative matters)* and the Supreme Court of the Slovak
Republic in Bratislava®. T'here is also the Special Criminal Court (Specializovany trestny sud).

Constitutional Supreme Court
Court / \
8 Regionals Courts Special Criminal Court
54 District Courts

' htep://www.justice.gov.sk/ (10. 6. 2011)
http://ec.europa.eu/civiljustice/org_justice/org_justice_svk_en.htm
> Art. 143 of the Slovak Constitution.
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The Slovak constitution provides for a Constitutional Court (Ustavny sud) to protect
the constitution.* This court is composed of 13 judges, appointed by the President of Slovakia,
on the nomination of Parliament.> The Constitutional Court decides, amongst other things,
whether legislation is in accordance with the Constitution®.

There is no separate system of administrative courts in Slovakia — common courts deal with
administrative cases; however, in 2010 the issue of the establishment of separate administrative
courts was put on the agenda of the current government.

There are ca. 1400 judges in Slovakia supported by 4 100 non-judicial staff 7.

For more information see Chapter 8, “I'he Slovak judiciary in comparative perspective”, further
on in the report.

A brief history of judicial system reform

Since the judicial system in Slovakia has been the subject of reform in the last 20 years, and its
current state is a consequence of these prior developments, it is worthwhile looking briefly at
the most important changes in the past years.

Developments in the years 1989 — 1998

After the Velvet Revolution in 1989 and the consequent abolition of the leading role of the Com-
munist Party, in 1991 the independence of the Slovak judiciary was guaranteed by an Act
of Parliament.® After the dissolution of the Czech and Slovak Federal Republic, the indepen-
dence of the judiciary was also guaranteed in the Slovak Constitution.

In the pre-1989 period the ministers of justice played a key-role in the administration of
the courts. Since there was a monopoly by one political party, in practice, as it is currently
described by academics, it meant that the selection, nomination, appointment and promotion
of judges were securely in the hands of the Communist Party. Presidents and vice-presidents
of the courts were the most important arms of the Communist Party within the judiciary.’
The strong influence of the Minister of Justice over the administration of the judiciary was
maintained in both countries after the Velvet Revolution and the division of Czechoslovakia
in 1993. However, the influence of the state executive was modified to meet international
standards for the independence of the judiciary. Judges obtained life tenure (after a four-year
probationary period in Slovakia) and the direct and absolute control of the Minister of Justice
over the selection, nomination and appointment of judges was curbed by the counter-balancing
of the powers of the Minister of Justice by the legislature (Slovakia, from 1993 until 2001) or
the President of the Republic (Czech Republic)™.

As far as Slovakia is concerned, the EU Commission’s report on its application for EU
membership!! identified two major problems concerning the independence of the judiciary:

4 Art. 124 of the Slovak Constitution.

5 Art. 134 (1) (2) of the Slovak Constitution.

® Art. 125 (1) of the Slovak Constitution.

7 Data for 2008, CEPE] report on European Judicial Systems, 2010.
8 Act No 335/1991 on Courts and Judges

O D. Kosar, Judicial accountability in the (post)transitional context: a story of the Czech Republic and Slovakia,
Transitional Justice, Rule of Law and Institutional Design, Intersentia Publishers, Antwerp 2010.

10 See Kosar, Judicial accountability.... and P. Roharik in Syszems of justice in transition, Ashgate pub.,
Hampton 2003.

1 DOC/97/20, Brussels, 15 July 1997.
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Background information

The independence of the judicial system in Slovakia is impeded in a number of respects. Judges are appoin-
ted by Parliament acting on a proposal from the government, initially for a four-year term and then for
an unlimited period. This “probationary period” provided for in Article 145 of the Constitution may
restrict the independence of judges, particularly during their early years in office. The Minister of Justice
also has the power, which he has already used, to transfer the presidents and vice-presidents of judicial
districts at his discretion.

The aforementioned Commission report on Slovakia’s application for EU membership identi-
fied many more problems apart from the poor state of the economy in those years, predominan-
tly the perceived level of corruption, and in the same year this led to the decision of the European
Council not to allow Slovakia to enter the accession process.!?

Developments in the years 1998 — 2010

The aforementioned impediments, as well as various other conflicts between the judiciary and
the Minister of Justice in 1993-1997, sparked a rebellion of the judiciary: in April 1997 judges
from the District and Regional Court in Banska Bystrica called upon Minister of Justice Joseph
Liscak to resign from office. Liscak had been a judge at the Regional Court in Banska Bystrica
before he became Minister of Justice. The appeal was supported by many other judges and the
Association of Slovak Judges (“Call of judges of courts in Banska Bystrica to Minister Liscak™)."

After the 1998 parliamentary elections, the new government led by Prime Minister Mikulas
Dzurinda was eager to apply for EU membership and the new Minister of Justice, Jan
Carnogursky (and later on Minister of Justice Daniel Lipsic), established new relationships
with the judiciary and invited representatives of the judiciary to work together on a new law
transforming the judiciary into a self-governing body. This cooperation between the judiciary
and the Minister of Justice was a unique event in Slovakia, and during our visit to Slovakia
in the preparation of this report (in March 2011) most of those interviewed highlighted this
period as an example of how the relationships between the judiciary and the Minister of Justice
should be. They commented that never before and (most agreed) never subsequently had there
been such fruitful cooperation between the judiciary and the Minister of Justice in the modern
history of the Slovak judiciary.

This cooperation resulted in Act No 385/2000.* Following the new law, reform of the judiciary
took place in the years 2001-2006. Its main elements were the establishment of the Slovak
National Council of the Judiciary and regional® Councils of the Judiciary — self-governing
bodies in courts.

The Slovak National Council of the Judiciary (hereafter: SNCJ) received wide powers regarding
selection and promotion of judges and the selection and dismissal of judicial officials (presidents
of courts), education and training of future judges, and disciplinary measures'®.

The SNCJ is composed of 18 members: eight judges elected by their peers, three elected by
Parliament, three appointed by the government and three appointed by the president of the
Republic and the president of the SNCJ. The SNJC is chaired by the president of the Supreme
Court (elected by the SNCJ) who at the same time becomes by law the president of the SNC]J.

2 G. Pridham, The EU’s Political Conditionality and Post-Accession Tendencies: Comparisons from Slovakia
and Latvia, in JCMS 2008 Volume 46. No.2. Pridham states that Slovakia received low ratings from
T'ransparency International ('TT), being identified as one of the most corrupt countries in Europe along
with Romania and Turkey.

For a more detailed report, see: Roharik, Syszems of justice.. ..

4 Act No 358/2000 on Judges and Associate Judges

For the purpose of this chapter and the report the regional Councils of the Judiciary are not discussed.
16 Art. 141 (4) of the Slovak Constitution.
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The reform period in 2001-2006 is seen as an example of a consensual approach, where deci-
sions were elaborated in the dialogue between the government and the judiciary. According to
the current government (2011) the situation changed after the 2006 parliamentary election and
specifically when a controversial person — Stefan Harabin — became the Minister of Justice
in July 2006. As it is claimed by many local actors, including the current government, current
Minister of Justice Lucia Zitnanska as well as by the grassroots initiative of Slovak judges —
the ’For an Open Judiciary’ initiative — and local NGOs, the system of a self-governing judiciary
that was worked out in the years 2000-2006, theoretically good and balanced, appeared very
controversial in practice, especially after 2006. Many specific accusations against the practical
side of the system were formulated regarding selection and appointment of judges, misuse
of power, corruption, and lack of transparency (see more in Chapter 1).

Latest developments — changes proposed and introduced in 2010 - 2011

The criticism of the developments in 2006-2010 (signalised above but described in more detail
in Chapter 1, as well as throughout the report) led the current government (appointed after
the parliamentary elections in June 2010) to declare and undertake serious reforming eftorts.
The changes planned (and discussed in more detail below, throughout the report) were
announced in the programme for government published in June 2010 by four parties wishing to
form a government and subsequently set out in more detail in the already formed government
policy document. They refer to several elements of the judiciary and aim at introducing
systemic changes as well as addressing particular criticised solutions. They relate to the issues
of the administration of justice and competences in this regard of the executive (Ministry
of Justice) and judicial bodies (SNCJ, judicial collective bodies), selection and appointment
of judges, courts’ presidents, members of the SNCJ; transparency of the courts operation,
proceedings, verdicts, disciplinary proceedings; improving capacity of courts and efficiency
(strengthening court management, recording proceedings, digitalisation etc.).

The last amendment of the Act on Judges and Associate Judges (in force since 1 May 2011) is
an important element of the announced reform efforts.
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Chapter 1.
LIST OF PROBLEMS

As mentioned in the short historical introduction above, according to the current government,
as well as other actors — representatives of the judiciary, NGOs, the international community,
and the media — in 2006-2010 many negative developments took place in the Slovak judiciary
that caused the need for serious reform efforts. Below we list the most important problems or
accusations mentioned in the public discourse and different documents, without discussing
them in detail. They show, however, the seriousness of the situation and the atmosphere in the
country and legal environment in relation to the state of the judiciary.

Government

T'he current government’s point of view (represented in most cases by the Ministry of Justice)
could be described via reference to a number of documents and actions. These are programme
documents that were prepared before and during the creation of the government coalition in
June 2010, proposals of legislative changes with explanatory memoranda, public and media
appearances, as well as legal actions (like the unsuccessful attempt of a financial audit of
the Supreme Court and a successful constitutional disciplinary complaint against Mr Harabin,
President of the Supreme Court and the SNJC, that followed this attempt, as well as three
other disciplinary complaints against Mr Harabin filed with the Constitutional Court'®).
The authors of the report also met with the Minister of Justice and discussed problems identified
by the Government. They are as follows:

= There is a general atmosphere of public distrust in state institutions, courts and judges
and the rule of law;

= 3 low level of law enforcement;
= a preponderance of corruption and clientelism;
* inadequate ways and methods of governance within the judiciary;

= alack of transparency and public control over judiciary.

Identification of the problems by the government — as presented in the written sources — is not
very detailed and is not, in many cases, based on hard data. There are no public governmental
documents that would, in detail, discuss particular issues of concern. The Minister of Justice,
when asked, answered that detailed data is lacking, that many problems stem from the imple-
mentation of the law (but not the law itself) and that they are caused by a culture of clientelism
that is difficult to spot but that is absolutely clear to local actors, especially in a country as small
as Slovakia where everybody knows everybody and people know what happens behind the official
scenes (see below the separate point on the personal dimension of the problems).

Judges

Problems as seen by judges might be reconstructed from a number of sources: several public
appearances and activities undertaken by groups of judges; official statements of judges’
organisations and initiatives; letters from individual judges to different bodies; various public
statements; and the media. During our visit we also met with a number of judges, District,

Program theses of the new government in the fields of justice and the judiciary

8 As far as 12 December 2011 a Minister of Justice has filed 3 other disciplinary complaints against Mr Harabin
— manipulation of the random case assignments, no recalling against first distance court decision on discrimi-
natory complains of judges and the last complain consisting of six counts.
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Regional as well as Supreme Court judges, members of the SNJC, and members of judges’
organisations and initiatives.

The situation in Slovakia is quite unique; there are a number of judges who openly protest
against their colleagues and the status quo in the Slovak judiciary. There are a number of cases
of conflicts (both in the media and legal disputes in courts) of judges against judges (in many
cases, the President of the Supreme Court and the Minister of Justice are involved), there are
many harsh words spoken and serious accusations formulated, showing both the seriousness
of the problem as well as the determination of the actors involved.

Let us focus firstly on issues of a general nature raised within the last two years. They have
been driven in many respects by the appointment of Mr Harabin, in June 2009, to the position
of President of the Slovak Supreme Court and President of the SNC]J (see more details below).

On 2 September 2009 15 judges sent a letter to the top constitutional officials informing them
of disciplinary proceedings against judges that would intentionally and without reason “remove
some judges from the judiciary or are threatening and bullying“". According to the authors
the “truth of the letter was confirmed by disciplinary action against judges following the publi-
cation of the letter“?. There was in fact some disciplinary action taken immediately against the
authors of the letter.

Asareaction, on 15 September, the same 15 judges sent a letter to the President, Prime Minister,
Chairman of the National Council, Minister of Justice, and the Judicial Council protesting
against the improper use of disciplinary panels against independent judges, particularly against
critics of Mr Harabin. The judges did not receive any response to the letter and consequently,
in an open statement on 1 October 2009 signed by 105 judges and called Five Sentences wrote
about ‘an atmosphere of fear’ in conducting their work within the judiciary.

The situation as seen by authors of the mentioned letters as well as a lack of any reaction led to
the creation of a new initiative (a de facto new judges’ organisation): For an Open Judiciary
(FOJ). In its March Declaration (March 2010) the founders of the FOJ initiative — originally
21 judges, half of them (11) Supreme Court judges — identified the following main problems
faced by the judiciary®*:

= political interference in judicial power;

» The current model of selection procedures;

* insufficient level of professionalism on the part of the judiciary;

= delays in court proceedings;

* insufficient implementation of professional ethics in the judiciary;

= current legal regulation of creation and decision-making of the Judicial Council
of the Slovak Republic;

* misuse of disciplinary action;
* insufficient transparency.

The authors of the Declaration also formulated recommendations on how to overcome
the problems identified, what needs to be changed, and expressed their will to promote
adequate legislative changes. In the months following the Declaration (when the parliamentary
election and creation of the new government took place), FOJ also expressed its opinions
about the need for reform and formulated a number of recommendations.

" See Analysis of Current Situation in Slovak Judiciary, published on the FOJ website http://www.sudcovia.sk/
(26.07.2011).

Ibid.
www.sudcovia.sk

22 Ibid.
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As mentioned above, the debate on the state of the judiciary also has a very practical and personal
dimension. On one hand, the group of judges affiliated with FOJ openly criticises the status quo
of the Slovak judiciary (in letters, papers, the media, and via legal motions) and the role played
by Mr Harabin. On the other hand, and as a consequence, they are subject to various actions
stemming from other judges — mainly of a disciplinary nature, initiated by the Judicial Council.

The division between Slovak judges is also confirmed by the situation in relation to judges’
organisations. For many years the only judges’ organisation was the AS] — the Association of
Slovak Judges, which represented a solid majority (around 70%) of the judiciary, and which is
still the official representative of the Slovak judiciary in the IA]J and the EA]J, but as reported by
Mr Woratsch: “a lot of judges — in particular those from Western Slovakia (Bratislava and Banska
Bystrica Regions) — have quit their membership of the AS], dissatisfied with the representation
by the association, in relation to Mr Harabin especially. Among them are most of the former
leading functionaries of the ASJ. Today only 350 judges out of around 1400 are members
of the AS]J. In the last General Meeting held on 8 April 2011 in Kosice only 50 members were
present [...]7.

The FOJ initiative was founded by former members of the AS], among them at least five
former (vice-) presidents and several former members of the board of the ASJ dissatisfied
with its performance. They were originally just a small, loosely-organised group of judges, but
during our visit in March 2011, the decision was made to transform the FQO]J initiative into
a real professional organisation, not only open to members of the judiciary but also to others
interested in their work.

Apart from the ASJ and the FOJ initiative there is a third professional organisation for members
of the judiciary, named the Slovak Union of the Independent Judiciary (Slovenska unia nexavisleho
sudnicrva, SUNS). This association was established around 2000 in the northern part of Slovakia.
There is very little information available about this organisation. It is sometimes mentioned in
Slovak press reports and it is known that SUNS applied for IA] membership, but was rejected
for not being able to demonstrate it represented a major part of the Slovak judiciary. Rumour has
it, its membership amounts to around 100 judges. The authors have not been able to establish
any contact with this organisation and therefore cannot account for their activities or views.

This division of judges into groups can also be portrayed by analysing their activities. While FOJ
calls for action and change and supports the new government in its reform efforts, ASJ sends
letters to international bodies arguing that the planned reforms will curtail the independence of
the judiciary. When AS]J issues a statement? criticising Mr Woratsch for his report on the Slovak
judiciary* prepared for the EAJ, FOJ, in contrast, issues a statement® defending Mr Woratsch
and confirming his findings.

NGOs, citizens

The state of the Slovak judiciary is a matter of concern for local NGOs, which express their
views regarding the judiciary and engage themselves in a number of activities. During our visit
to Slovakia we met with several representatives of local NGOs.

Assessment of the judiciary by the NGOs is very critical. Zuzana Wienk from watchdog Fair Play
Alliance in her article, published on the eve of Judge Majchrak’s funeral (a judge engaged in

» G.Woratsch, Report on the current situation of the Judiciary in Slovakia, Pecs, 23 April 2011, published on the FOJ
website http://www.sudcovia.sk/ (26.07.2011).

Declaration of the Association of Judges in Slovakia (hereinafter AJS) on Report on the State of the Slovak
Judiciary drawn by Mr Gunter Woratsch (Honorary President of the International Association of Judges — [A]),
Kosice, 16 June 2011, published on the FOJ website http://www.sudcovia.sk/ (26.07.2011).

» Deklaration FOJ, 23. June 2011, Bratislava, published on the FOJ website http://www.sudcovia.sk/
(26.07.2011).
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reform efforts, former AS]J president and AS] honorary President, whose death shocked many),
writes: “T'he state and its institutions have been bought and tamed by organised economic
power groups, who do not stop at anything. [...] This concentrated and organised evil has allies
at all political levels and in all political camps. [...] It is no secret that to date Slovakia has had no
senior politician or public official face criminal charges and be held responsible for manipulated
and overpriced tenders, tunnelling of the state budget, corruption, political finance and dishonest
abuse of power. The organisation, in which the author of this text operates, has itself repeatedly
witnessed the reprehensible inaction of the police and prosecutors in sensitive political cases.
[...] There are many unfair judgments that defile the law or exploit its loopholes. In public
discussions, testimonies describing widespread corruption and its particular methods, can be
heard. Foreign investors and representatives openly say that in Slovak courts, one cannot rely
on legality, justice and enforcement of the law“*.

T'his very critical view is based on many activities regarding the judiciary in which Fair Play
Alliance is actively involved.

NGOs engage in the monitoring of disciplinary hearings. NGO observers follow disciplinary
hearings and report to the public. They also observe the meetings of judicial bodies — like
meetings of the National Council of the Judiciary.

Some activists are deeply engaged in the legal battle. Following reports that the computerised
system for random case assignment was subject to manipulation, “the watchdog NGO Fair Play
Alliance filed a criminal and disciplinary motion against the President and the vice-president
of the Supreme Court for allegedly manipulating the electronic assignment system. Supreme
Court President Harabin subsequently filed a criminal motion against Fair Play Alliance Director
Zuzana Wienk for making a false accusation [...]“%.

Among NGOs that are interested in the judiciary and critically assess its state are, for instance,
the Institute for Public Affairs and Via Iuris, a professional organisation of lawyers engaged in
a number of projects. While the former publishes annual reports on the state of the country
(including the judiciary), conducts polls and provides recommendations on how the judicial
system could function better, the latter — Via Iuris — now specifically focuses on the judiciary.
T'heir advocacy projects cover complementary topics, such as ethical standards in the judiciary,
publishing of court decisions, quality of court decisions and analysis of disciplinary and selection
proceedings.

In addition, NGOs are also complaining that despite the fact the law provides for public access
to government information the judicial bodies, namely the Constitutional Court and the Judicial
Council, restrict access to this information?.

International actors

The state of the Slovak judiciary is of interest to different international actors. What is cha-
racteristic to the politics of international bodies and institutions is that their opinions and
reactions are rather limited, diplomatic and balanced. There are however interesting sources
of information that could be mentioned and that provide quite deep insight into the status quo
of the Slovak judiciary.

% 7. Wienk, Kupite stat? Zn: sudy, prokuratura a politita v cene (In case you buy the state? NB: courts, prosecutors
and politics included in the price), published in daily SME, 20.4.2011: http://komentare.sme.sk/c/5860922/
kupite-stat-zn-sudy-prokuratura-a-politika-v-cene.html#ixzz1 KFzyN]JJ L,

27 USDS report 2010.
2 USDS report 2010.
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The US Department of State, in its annual Reports on Human Rights, listed a number of
issues of concern in relation to the judiciary and related topics. In the reports for 2009 and 2010
many problems are listed, some are described in quite some detail. Among the problems that
undermine judicial independence, the following are mentioned:

* inefficiency, corruption, official intimidation of judges, lack of integrity and accountability;

= the subjection of the judiciary to high-level influence and pressure by the judicial
hierarchys;

= attempts to influence decision making (expressed by judges, even by Constitutional
Court judges) as well as intimidation of judges via disciplinary action by the Judicial
Council;

= varied manipulation and corruption of justice (inconsistent decision-making, case assign-
ment, substitutions of judges to influence court decisions, instructions to individual
judges from higher levels of judicial hierarchy on how they should decide).

The report also describes several specific cases in which judges were subject to various kinds
of questionable treatment, for example Judge Marta L.aukova, who filed a criminal complaint
claiming that her superior had ordered her to release a suspect from pre-trial detention. LLauko-
va did not obey the order and was subsequently transferred from the criminal law department
and subjected to other forms of intimidation, including frequent workplace inspections.
Laukova’s health condition declined sharply, and while she was in hospital, the Judicial Council
decided, for the first time in the country’s history, that her medical insurance payments would
be suspended. The Judicial Council stated that her sickness was “purposeful.” In September
Judge Laukova died in hospital. The Judicial Council posthumously awarded LLaukova medical

compensation“%,

The report also mentions other judges (those who were active in criticising the status quo of
the Slovak judiciary) who were subject to misuse of existing disciplinary measures and action
(including suspension of judges and limiting salary to one-third in cases of court delays,
protracted disciplinary cases etc.).

International judicial organisations — such as the European Association of Judges (EAJ),
which is the regional organisation within the International Association of Judges (IA])* — are
involved and are taking some action. Their official statements are quite general and seem to be
reluctant to openly criticise the current situation. An example of this policy is the voice given by
Judge Woratsch advising the EA] that it should “give support to AS] as far as possible but must
avoid anything that could be seen as support of the current situation under the domination of
Mr Harabin™3!. In fact, in their statements, the organisations focus not on the abovementioned
problems that, according to a number of actors, the judiciary faces. They focus more on the
risks that the current reforms of the judiciary (already taking place or anticipated) might bring*’.
The EAJ does not balance the critique of the reforms undertaken (which in their opinion are
leading to the limitation of the independence of the judiciary) with the critique and the evalua-
tion of the status quo of the Slovak judiciary. The theoretical concept of ‘judicial institutional
independence’, instead of being discussed together with the actual situation, is rather taken
in isolation from the current situation within the judiciary. What’s more, the EAJ is not free
from making factual errors in its statements. For instance, in its last resolution of 4 September

2 USDS report 2010.

http://www.iaj-uim.org/

G.Woratsch, Report on the current situation of the Judiciary in Slovakia, Pecs, 23 April 2011, published

on the FOJ website http://www.sudcovia.sk/ (26.07.2011).

32 See, for instance, the letter of Dr Gerhard Reissner, the President, on behalf of the EAJ and TA], to Dr Lucia
Zitnanska, Minister of Justice. 12 May 12 2011; the letter of J. Thomas, President of the ENC], to S. Harabin,
President of the SNJC, Brussels, 17 Sept. 2010.
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2011% the EA] criticises the reforms undertaken by the current government providing incorrect
information (for instance it states that three five members of the judges selection committees
are nominated by the Minister of Justice — but according to the law the Minister nominates two,
not three®; it states that the authority to initiate disciplinary proceedings against a member of
the judiciary is exclusively in the hands of the Minister of Justice, while in fact the Minister is
(since 2000) just one of five subjects that may initiate proceedings).

The exception to the abovementioned approach is the report announced in June 2011 by
the Slovak Government and prepared by Mr Woratsch, honorary president of the [A], who
was appointed by the EAJ as a reporter on Slovakia* (and who has followed the situation in
Slovakia for a number of years, travels there frequently and understands the local dynamics
very well). However, one must point out that this document on the date of publication was of an
internal nature(prepared by Mr Woratsch for the Malta meeting of the EAJ), was not the official
standpoint of the EAJ and was published without the author’s knowledge and permission. It did
not mirror the official position of the EAJ as expressed in its official pronouncements.

In his report Mr Woratsch is very critical of the state of the Slovak judiciary and identifies
a number of problems related to selection and appointment procedures; failures and
shortco-mings of disciplinary procedures; lack of solidarity and clear division among judges;
the domination and authoritarian style of Mr Harabin, President of the SC and SNJC, etc.

On the other hand, Mr Woratsch “despite understanding the current problems”, as he writes,
does also refer to the amendments of law that could potentially limit curtail judicial indepen-
dence and be a step backward (for instance the limited role of the judiciary itself in selection
and appointment procedures)*. Following this report the official statement of the EA]J, sent to
the Minister of Justice, focused on the potential limitation of judicial independence stemming
from the current reforms, and not on the problems that, according to the government, caused
the need for action®.

European Network of Councils for the Judiciary (ENCJ)*® seems to have a similar
approach to the Slovak problem and is very cautious in expressing its opinion. In the letter of Mr
J. ' Thomas*, (former) President of the ENC], to Mr Harabin, the author focuses on a quite basic
description of the several items regarding judicial independence. It does not openly criticise the
Government for the reforms undertaken, and does not give support to Mr Harabin, however it
does not analyse or criticise the situation that is the basis for the reform efforts either.

Finally, one may conclude that there is no detailed analysis done by international organisations
of the current situation, the existing problems etc. The organisations mentioned are well aware
of these problems but choose instead not to comment.

Foreign diplomats express their views about the situation in quite an unexpected manner.
Several of them engaged themselves in the monitoring, including physical personal observation
of the disciplinary proceedings against particular judges (including representatives of the
United States, Norway, the United Kingdom, the Netherlands, and Denmark embassies). This

% Resolution concerning the conformity with international standards of judicial independence of the amend-

ments / proposed amendments to the status of judges in the legislation of the Slovak Republic unanimously
adopted by The European Association of Judges at the meeting in Istanbul on 4 September 2011.

3 For more detailed information see the report below.

% Summary report of the meeting held by the European Association of Judges — regional group of the TA],

Malta — 6th May 2011.

G.Woratsch, Report on the current situation of the Judiciary in Slovakia....

57 Letter of Dr Gerhard Reissner, the President, on behalf of EAJ and IA], to Dr Lucia Zitnanska, Minister
of Justice. 12 May 2011.

WWW.encj.eu

¥ Letter of ].Thomas, President of the ENC], to S.Harabin, President of the SNJC, Brussels, 17 September
2010.
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is a surprising level of international involvement in an EU Member State*, and it shows that
the international community has serious concerns regarding the state of the Slovak judiciary.

Finally, there are some voices from the international business community. Problems that
international businesses/investors face (related to the lack of trust in the judiciary and corruption,
causing a decision to reconsider investments) were also mentioned in talks with diplomats;
however we are not authorised to quote particular persons.

According to a US Department of State report, “there were also concerns, particularly in
the business sector, about the privatization of justice. [...] While the country has financial
disclosure laws, compliance was the exception rather than the rule. The World Bank’s World-
wide Governance Indicators also reflected that corruption remained a problem. [...] Internatio-
nal companies reported multimillion dollar losses that they settled out of court simply because
of lack of a credible legal remedy, and cronyism was cited as the country’s primary competitive
disadvantage” .

Very good sources on the views of the business community are the surveys done by the American
Chamber of Commerce in the Slovak Republic (AmCham) in 2009 and 2010. The most recent
survey (Aug-Nov 2010, 115 companies took part) shows clear dissatisfaction of entrepreneurs
with the legal and judicial system. “Over 90% of respondents believe that Slovak courts do not
support the equitable resolution of legal disputes [...]. 94,5 % consider the length of dispute
resolution inadequate [...] almost 90% [...] think that the authorities and official representatives
are often unable to sufficiently clarify the requirements for judicial actions”*.

Personal dimension of the problem

All the actors mentioned above point to the personal dimension of the current problems in
the Slovak judiciary. Most of the people whom we interviewed during our visit to Slovakia
associate many, if not all, of the problems that the Slovak judiciary faces with one person —
Mr Harabin (President of the Supreme Court and the SNJC), or, as some see it, identify it as
“a fight” between Mr Harabin and Ms Zitnanska (the current Minister of Justice). There now
follows a number of reasons why Mr Harabin is seen as a very controversial figure.

Links with organised crime. Historically speaking, Mr Harabin has been a very controversial
personality for years. In 1994, when Mr Harabin was a Justice in the Supreme Court, the Pro-
secutor-General’s Office wiretapped a conversation between him and ‘a well-known Kosovo-
Albanian drug-dealer, who was residing in Slovakia™, Mr Baki Sadiki (the transcript of
the conversation was published). As noted by Mr Woratsch, “the content of the conversation
does not give evidence of any malversation, but shows good relations between the two persons.
Another interesting thing to note is that “Milan”*, to whom Mr Harabin promised to send
greetings [...], according to reliable information, was elected by the former parliament to be
a judge of the Constitutional Court. Mr Milan Lalik nowadays holds the position of a vice-
president of the court”®. This conversation, among other things, is being used in public debate
as evidence of the improper relations of Mr Harabin.

4 T'rial observation done by diplomats happens in non-democratic countries. Sometimes diplomats also follow

trials that are related to their countries (for instance, businesses from their countries). But a situation in which
several diplomats personally observe disciplinary cases against judges in a democratic country, and member
of the EU, is quite exceptional.

4 USDS report 2010.

Making Slovakia a Better Business Place conference. SME survey. Executive summary, leaflet, American
Chamber of Commerce in the Slovak Republic (www.amcham.sk), Bratislava 2011.

G.Woratsch, Report on the current situation of the Judiciary in Slovakia.... The transcript was revealed by
the prosecution in 2008 when Mr Harabin denied knowing the alleged drug dealer and in support of the
motion to exclude Judge Harabin from the case in which Mr Sadiki was tried, SME, 10 July 2008, p.3.

# Tt been said but never proofed that “Milan® refers to Mr Milan Lalik
% G.Woratsch, Report on the current situation of the Judiciary in Slovakia.. ..
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Appointment to the position of the President of the Supreme Court and the SNJC.
After the parliamentary elections in 2006 Mr Harabin became the Minister of Justice. While
serving as a minister, Mr Harabin, as described by many local actors we spoke to, as well as
noted by external authors, transferred a number of competencies regarding the judiciary from
the Mo] to the SNJC. As Woratsch notes: “this in principle is to be welcomed and recognised
as in accordance with international standards for judicial self-government, but, sorry to say,
Mr Harabin was and is still using this for personal purposes by utilising all shortcomings in
the system in a very efficient way”*.

As described in more detail below in Chapters 2 and 5, Mr Harabin influenced the composition
of the SNJC and as Woratsch argues “after having achieved a solid majority [...] was elected by
this organ — as sitting Minister of Justice — to President of the Supreme Court. By that, he also
became President of the HJC”¥.

This election provoked a number of reactions, including the already mentioned letter of pro-
test signed by of 12 000 citizens as well as a Constitutional Court claim against his election filed
by several judges.

Domination of the judiciary by Mr Harabin and accusations formulated against him.
According to Mr Woratsch: “Problems arose when Stefan Harabin, a man with close political
relations, became president of the Supreme Court. Due to his authoritarian style problems
with judges especially but not only of the Supreme Court soon developed”*. Since his election
to the positions of President of the Supreme Court and the SNJC Mr Harabin “dominates
the Slovak Judiciary to an extremely high degree. He initiates disciplinary proceedings against
judges — often against those not acting in accordance with his interests — and also influences
the composition of the disciplinary tribunals. It is not possible to assess the facts of the case
in the different disciplinary proceedings in detail but some circumstances must be seen as
suspicious”*. Mr Woratsch also notes that some judges — suspended from office with reduced
salaries — have been waiting for years for their cases to be heard in court and that requests to set
a date for the court proceedings are not answered.

Among the accusations formulated against Mr Harabin are the following:

= abuse of disciplinary proceedings;

* influencing the appointments of members of the SNJC and presidents of courts

and “installing persons closely related to him”’;

= granting financial bonuses to supporters (the exact sums of money granted to a particular
person are not disclosed)®';

* influencing (or even fully controlling) the appointment of new judges®?;
= using libel claims and threatening the media in order to eliminate public critique®;

4 G.Woratsch, Report on the current situation of the Judiciary in Slovakia.. ..

4 HJC = High Council of the Judiciary, by the authors referred to as SNCJ.
8 G.Woratsch, Report on the current situation of the Judiciary in Slovakia. ...
G.Woratsch, Report on the current situation of the Judiciary in Slovatkia. . ..
G.Woratsch, Report on the current situation of the Judiciary in Slovatkia. . ..

49
50
1 Minister of Justice filed a constitutional complaint against Mr Harabin based on Mr Harabin’s refusal
of a financial audit of the Supreme Court. The case was decided by the Court on 20 June 2011.

Mr Harabin was found guilty and as a penalty 70% of his salary was cut for a year.

2. See more in Chapter 3.

5 According to 2009 USDS report: “In May 2009 [...] Stefan Harabin sent letters to three publishers and one
radio station requesting out-of-court settlements of 200 000 Eur ($268 000) from each of them to compensate
for articles and statements published in 2008-09 that allegedly damaged his reputation. He did not seek
an apology or printed corrections. Harabin had previously won several libel lawsuits against the media,

a fact he highlighted in the letters to the media outlets. Observers expressed concern that the former minister’s
objective was to intimidate and extort the media rather than to restore his reputation. The Association

of Publishers of the Periodical Press in Slovakia issued a statement claiming Harabin was >demanding
exorbitant sums.. higher than those awarded by courts in the cases of the gravest health injuries or deaths<.”
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* manipulating the distribution of cases in the Supreme Court*,
» influencing particular court cases®.

= attempting to abolish the Special Criminal Court that deals with the most serious
criminal and corruption cases®®.

Mr Harabin’s defence. It should be noted that Mr Harabin rejects all the accusations formula-
ted against him and brings (legal) actions as well as criticises, if not attacks, ‘his enemies’ in
public debate. The following are some examples:

= numerous libel cases against media outlets, disciplinary cases against judges, a case filed
against a NGO leader

=  Woratsch notes in his report in some places: “I had the occasion to meet Mr Harabin
in annual meetings of the AS] where hostile confrontations with judges occurred”;
“The perpetual answer of Mr Harabin when confronted with allegations is that these
are only lies, sometimes personal revenge and he is only acting in the interests of
the judiciary”; “I had already confronted Mr Harabin with this allegation [re: manipula-
tion of the case distribution system — LB] within the meeting of Bjorn Solbakken, then

President of EAJ, myself and he last year and he denied it using dubious argument™’;

= during the General Meeting of the AS] which took place in Kosice on 8 April 2011 [...]
Mr Harabin [...] also attacked the present Minister of Justice using harsh language, called
her a liar, alleged her to have abused her office and presented himself as a defender of
the independence of the judiciary. Ms Zitnanska answered in a reserved manner, not

58,

reacting to his attacks”%;

» after Woratsch’s® report was published (15 June 2011), according to FQOJ, “Stefan
Harabin, Chairman of the Judicial Council, at their meeting on 21 June 2011 even
launched defamatory personal invectives against Mr Woratsch®. In reaction, FOJ states:
“We consider such expressions to be extremely unsuitable and the subjective approach
to the report of the international observer who is an established judicial authority not
only in his homeland of Austria but also internationally. [...] The For an Open Judiciary
initiative strongly condemns the attacks on Mr Gunter Woratsch“®. The statement was
also a reaction to the declaration of the AS], which criticised the Woratsch report and was
in favour of the official EA] statement®!.
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T'he Minister of Justice filed a constitutional complaint against Mr Harabin because of suspicion of having
manipulated the distribution of cases by principle of coincidence.

Example given in the 2010 USDS report is the following: “In June 2010 a judicial disciplinary tribunal ruled
that veteran judge Anna Benesova be demoted for allegedly prohibiting the recording of court proceedings

in one of her cases. Consequently, the Judicial Council, presided over by Stefan Harabin, decided that Judge
Benesova would be demoted not to a lower court in her home city Bratislava, but to a District Court in Levice,
more than 60 miles away. Instead of working there, Benesova decided to retire. Benesova asserted that the real
motive for her demotion was her unwillingness to decide in favor of Supreme Court president Harabin in

a libel case against the daily newspaper SME. Following Benesova’s suspension from the Bratislava Regional
Court in 2008, the judge who replaced her in the Harabin v. SME case ruled in Harabin’s favor and ordered
SME to pay him 33 134 Euro (approximately $44 400). Witnesses at her disciplinary hearings testified that
Benesova did not prohibit the recording; normally in such cases judges received only minor or no sanctions”.

Mr Harabin, when Minister of Justice, officially criticised the court using controversial arguments:
“The justice minister compared the existence of a Special Court to the structure of the judiciary in Nazi
Germany and Fascist [taly [...]”, Slovak Spectator, Flash news, 18 Feb 2008.

G.Woratsch, Report on the current situation of the Judiciary in Slovakia.. ..
G.Woratsch, Report on the current situation of the Judiciary in Slovatkia. ...

G.Woratsch, Report on the current situation of the Judiciary in Slovakia, Pecs, 23 April 2011, published

on the FOJ website http://www.sudcovia.sk/ (26.07.2011).

Deklaration FOJ, 23. June 2011, Bratislava, published on the FOJ website http://www.sudcovia.sk/
(26.07.2011).

Declaration of the Association of Judges in Slovakia (hereinafter AJS) on Report on the State of the Slovak

Judiciary drawn up by Mr Gunter Woratsch (Honorary President of the International Association of Judges —
1A]), Kosice, June 16, 2011, published on the FOJ website http://www.sudcovia.sk/ (26.07.2011).
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Mr Harabin attacks his opponents using very contentious arguments and offensive statements;
just to give some examples:

* during a discussion regarding a financial audit of the Supreme Court he commented on
the intention of the Minister of Finance to audit the Supreme Court: “I can assure Mr Mik-
los that he will not threaten me like Hitler threatened supreme court judges in Norway”

In reaction to a critique from MP (former Minister of Justice, and at present Minister of the In-
terior) Daniel Lipsic (regarding the transcript of his conversation with Baki Sadiki mentioned
above): “You know what? I do not intend to react to the lies of that old mafia-friendly liar. [...]
T'his would be akin to saying that Mr Lipsic is a closet homosexual and met with a well-known
homosexual in a hotel in the Tatras in 2000, and that Mr Lipsic would have to react to it now”®,
and on another occasion he called Mr Lipsic a “dirty bastard who should go to jail”’® and, at
one point, Harabin even compared Lipsic to Josef Goebbels, Hitler’s propaganda chief during
World War II. He later blamed the comment on the pressure he was facing at the time”®; in
reaction to trial observation conducted by foreign diplomats Mr Harabin “said on 7 April that
he views attendance by foreign diplomats at public disciplinary proceedings as “intimidation”
of the members of the tribunals judging the cases. Just like Foreign Affairs Minister Miroslav
Lajcak said, Slovakia is no banana republic. Mr Harabin told the TASR newswire®:“I do not
meet foreign ambassadors before Christmas and I do not accept their small gifts. This should
also be mentioned in relation to those judges, if this could be corruption, political or otherwise.”
He repeated that diplomats interfered in the internal affairs of Slovakia. “Definitely no Slovak
ambassador would visit any disciplinary procedure with a judge in Austria who released Fritzl
from custody“®’,

In reaction to the constitutional complaint for alleged manipulation of the case assignment
system in the Supreme Court on behalf of the For an Open Judiciary initiative, in a written
statement: “21 judges who at any cost need to get rid of Harabin as the last obstacle on the way
to ruling over the judiciary to favour the interests of lobbyists and politicians”®.

Reactions to the problems described

On one hand, the number of problems listed above and their complexity, as well as the activities
of the actors mentioned above, prove that the judiciary in Slovakia is in a critical situation.

On the other hand, for several years there didn’t seem to be an adequate reaction to the problems
listed. Despite the numerous accusations of abuse of the justice system and the criminal as well
as unethical behaviour of its agents there was no parliamentary investigation at any stage. There
isalmost no research done by public institutions, no empirical surveys and no hard data collected.
Allegations about partiality and corruption are not usually followed by the research. The only
exceptions are four disciplinary complaints against Mr Harabin filed by the Government with
the Constitutional Court.

2 Slovak Spectator flash news, 9-8-2010.
% V. Sutkova, M. Vagovic, D. Vrazda, Judge and Defendant Were Friends SME (in Slovak), 10 July 2008, p. 3.
6 Meciar blasts Lipsic on behalf of Harabin, Slovak Spectator, Flash news, 8 September 2008.

% War of words between Harabin and Lipsic reaches fever pitch, Slovak Spectator, Flash News, 8 September

2008.
% Harabin lashes out at foreign diplomats, Slovak Spectator, Flash News, 8 April 2010.
7 SME, 20 April 2010, quoted after www.sudcovia.sk

% M. Terenzani-Stankova, Top court officials accused of breaching rules, Slovak Spectator, Flash News,

27 Sep 2010.

84



1 List of problems

As far as the academic world is concerned it is quite surprising that the situation in the Slovak
judiciary, with its complexity and number of question marks, is not a matter of intense interest
for academics, or empirical research. There are only a few studies and articles devoted to this
subject.

There is an interest on the part of NGOs, and various monitoring and research projects have
been done; however, there is a clear lack of hard data and analytical reports describing and
analysing the current situation. With the lack of data judges themselves — the FO]J Initiative
— decided to monitor the situation and publish information and data especially on disciplinary
proceedings.

As the authors of this report understand, considering the long list of problems mentioned abo-
ve, the atmosphere of distrust in the judiciary and internal fights and accusations within society
and the judiciary, that these are in a way the reason of the commissioning of this report.

In our opinion, however, these matters should be researched, described and analysed by the
local actors in the first place: public institutions, academics, NGOs, and the media. Some
of these matters need detailed surveys and investigations, also conducted by the police and
Prosecutor-General’s Office, parliamentary commissions, and maybe also international bodies,
with access to data and documents.

The problems listed, even though in many cases not corroborated by hard data or proved by
court verdicts, but nevertheless present in public discourse (and media) as well as mentioned
in the oral interviews we conducted, confirm that the situation needs to be improved and that
there is a great need for reform.

The current government, in a way with the support (at least moral) on the part of the
judiciary (represented by the FOJ initiative) and NGOs, undertook reform efforts, including
comprehensive legislative amendments that aim to bring about major change. Many of
the proposed methods are objected to by part of the judiciary on practical grounds, or for po-
tentially curtailing the independence of the judiciary; and international judges’ organisations
were asked for their help and views on the reform plans and their compatibility with internatio-
nal standards regarding judiciary and its independence.

Detailed analyses of the situation of the Slovak judiciary, especially bearing in mind the complex
nature of many of the accusations and the lack of hard data, is beyond the abilities of foreigners,
who rely on the information and opinions provided by local actors.

However, we chose several issues that in our opinion need more attention, and/or are at

the moment very controversial in the debate that is taking place in Slovakia. In the following
chapters we analyse them in more detail.
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Chapter 2.

THE APPOINTMENT OF THE MINISTER OF JUSTICE
TO THE POSITION OF THE PRESIDENT OF THE SUPREME
COURT AND PRESIDENT OF THE SNCJ

In June 2009 Mr Stefan Harabin was elected as president of the Slovak Supreme Court
and therefore as president of the Slovak National Council of the judiciary (hereafter: SNCJ).
Mr Harabin had been a judge at the Slovak Supreme Court before coming to office as Minister
of Justice in 2006 and had even served a term as its president from 1998 until 2003. His election
was a remarkable and even historic event, for it was quite unusual for a Minister of Justice
in office to make the transition from the executive branch to the presidency of the Supreme
Court. Even more remarkable was that it sparked a popular petition asking the President
of the Slovak Republic not to sign off the appointment of Mr Harabin after his nomination by
the SNCJ. The petition was eventually signed by over 12 000 people.®*7°

Separation of powers

A transition of any person from one branch of the state to another branch of the state is in itself
not uncommon in many countries that adhere to the principles of the separation of powers.
Moreover, the principles of the separation of the powers of the state are primarily aimed at
institutions rather than persons, whether they hold public office or not, and, besides, there is also
the issue of (potentially conflicting) constitutional and human rights to be considered. Judges,
for example, do have the right to vote and in many countries can be eligible for public office,
whereas in those countries that have a system of lay judges and/or juries, persons who hold
public office, whether in the executive or the legislative arm of the state and whether elected or
appointed, are not always automatically excluded from exercising their (constitutional) right to
serve as a lay judge or as a member of the jury.

In this respect it is worth noting that whilst the concept of the separation of powers is perhaps
the most important generally accepted principle of all the member states of the Council
of Europe and may be considered as the driving principle behind the European Convention
of Human Rights, this concept itself has not been subject to any of the Recommendations
of the Committee of Ministers of the Council of Europe. Clearly, the implementation of
the principles of the separation of powers in member states according to their own legal tradi-
tion and culture is simply too diverse. Also the European Court on Human Right (ECHR) has
often referred to the principles of the separation of powers, but has never given a general ruling
on the concept itself 7. This is not very surprising since the jurisdiction of the ECHR is limited
to the Convention.

6 US State Department Human Rights report on Slovakia, 11 March 2010: “Several NGOs mounted a campaign
against his election, citing his personal contacts with a person suspected of organized drug-related criminal
activity. They also criticized his misuse of disciplinary actions as tools to intimidate and persecute judges”.

7 The Fair Play Alliance created a special website — www.cervenapreharabina.sk (Red Light for Harabin)
and featured a way for citizens to protest against Harabin’s election (email protest letters to the SNJC).

"The petition was signed by over 12.000 persons on the website. Alliance declares “We see Stefan Harabin

for his past concrete acts to be a direct threat to justice, independence, impartiality, honesty and the judiciary
as such” [...] “Minister Harabin was publicly caught lying at a parliamentary session and threatening a deputy
as well as making unacceptable references to race and origin. Stefan Harabin also has had unacceptable
personal contact with a person suspected of drug-related crimes”

I see for example the judgments in ECHR 17-01-1970, 2689/65 (Delcourt v. Belgium), ECHR 31-10-1991,
12005/86 (Borgers v. Belgium), ECHR 28-09-1995, 27/1994/474/555 (Procola v. Luxembourg), ECHR 20-02-1996,
19075/91 (Vermeulen v. Belgium), ECHR 20-02-1996, 21/1994/468/549 (L.obo Machado v. Portugal), ECHR
08-02-2000, 28488/95 (Mc Gonnel v. The United Kingdom), ECHR 07-06-2001, 39594/98 (Kress v. France), ECHR
06-05-2003, 39343/98, 39651/98, 43147/98 and 46664/99 (Kleyn and Others v. The Netherlands), ECHR 28-05-
2002, 46295/99 (Stafford v. The United Kingdom), ECHR 22-09-2004, 47221/99 (Pabla Ky v. Finland), ECHR 12-
04-2006, 58675/00 (Martinie v. France), ECHR 09-11-2006, 65411/01 (Sacilor-Lormines v. France), ECHR 05-02-
2009, 22330/05 Olujic v. Croatia, ECHR 19-04-2007, 63235/00 (Vilho Eskelinen and others v. Finland).
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In his thesis Kuijer analysed the case law of the ECHR? with respect to the concept of the in-
dependence of the judiciary. His study is interesting because the independence of the judiciary
is an important feature of the concept of the separation of the powers and the requirement of an
‘impartial tribunal’ of Article 6 of the Convention is a direct consequence of the separation of po-
wers. He came to the conclusion that the concept of judicial independence (vis-a-vis the executi-
ve and legislative powers of the state) is not defined as such in Strasbourg case law. The ECHR
has formulated several criteria under which the independence of a tribunal may be assessed:

* the way judges are appointed and promoted

» the duration of their term

» the existence of guarantees against suspension and dismissal

= guarantees against external influence, et cetera;

= however, a dogmatic approach to the requirement of judicial independence is lacking.

From the case law of the ECHR it may at least follow that a transition from one power of
the state to another need not come into conflict with the principles of the separation of powers
as long as the transition does not lead to an accumulation of (unbalanced or unchecked) po-
wers in the hands of one person and/or to a conflict of interests. To avoid such an accumulation
of powers and/or conflict of interests most countries have, depending on their legal culture
and tradition, in some way adopted laws which declare an accumulation of powers incompa-
tible and/or require that a certain period of time should pass before a transition to another
branch of the state is possible.

Conflict of interests

Such an incompatibility and/or time-limit did not exist in Slovakia at the time of the election
of Mr Harabin as president of the Slovak Supreme Court, and therefore we must conclude that
the election of Mr Harabin was in accordance with the law. And even though his election was
remarkable, we have to assume that the members of the SNC]J who elected Mr Harabin to his
position were well aware of Strasbourg case law and realised that on electing Mr Harabin he
may arrive at the position that, in future, he must excuse himself as a judge from many cases
(or his authority as a judge may be challenged) because of his previous position as a Minister
of Justice. A conflict of interests is very likely in relation to all laws passed before Parliament on
the proposal of Mr Harabin as Minister of Justice. Evidently, this potential conflict of interests
was not considered to be an obstacle to electing Mr Harabin.

There are, however, more facts now known to us which do not only make the election
of Mr Harabin remarkable, but also questionable.

According to Slovak law the SNC]J consists of 18 members, whom are elected for a five-year term
of office”. The SNC]J consists of the president of the Supreme Court, eight elected judges and
nine appointed members: three appointed by the president of the republic, three by Parliament
and three by the government. The composition of the SNC]J is therefore not in accordance
with the internationally accepted standard that a council of the judiciary should consist of
not less than half of the members of judges elected by their peers, because the president
of the Supreme Court (who is by law the president of the SNCJ) is not elected by his peers, but
by the members of the SNCJ™.

2 M. Kuijer, The Blindfold of Lady Justice: judicial independence and impartiality in light of the requirements
of Article 6 ECHR, Wolf Legal Publishers, 2004, see also AA 2004, 10.

75 Art. 141a(1) and 141a(2) of the Slovak Constitution.

™ Rec CM/(2010)12 art 27, see also opinion 10 (2007) of the CCJE (par. 18 mentions a ‘substantial majority’
elected by their peers) and as far as the ENJC is concerned: Budapest Resolution par. 4 b (at least 50%).
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Moreover, at the time of the election of Mr Harabin in June 2009 the position of the president
of the Supreme Court was vacant because the term of office of his predecessor, Mr Karabin,
had expired in October 2008. Therefore, not only the composition of the SNJC was in breach
of internationally accepted standards, but also the election itself, since only 17 (of whom nine
were not elected by their peers) of the designated 18 members took part in the election process.

Both the Minister of Justice as well as the president of the SNC]J can be considered as ‘public
authorities’ and ‘administrative authorities’ in the meaning of Rec 2007/7 and Rec 80/2 of
the Committee of Ministers of the Council of Europe. The members of the SNC]J can also
be viewed as ‘public officials’ as mentioned in Rec 2000/10 of the Committee of Ministers. At
that time the Minister of Justice could be regarded as an ‘administrative authority’ as mentioned
in Rec 91/1 of the Committee of Ministers as far as the suspension of judges is concerned”.
The standards set out in these recommendations may be regarded as an implementation of
the ‘principles of good governance. The aforementioned recommendations have in common
that all decisions and actions (under)taken by ‘public authorities’, ‘administrative authorities’
and ‘public officials’ should be transparent, meaning: non-arbitrary, free of bias, reasoned and
without (apparent) conflict of interests.

The election of Mr Harabin as president of the Slovak Supreme Court raises questions as far as
the principle of ‘conflict of interests’ is concerned.

During our visit to Bratislava it was confirmed that even from the very beginning of his ministry
in 2006 Mr Harabin made it perfectly clear that he would apply to the position of president of
the Supreme Court when the position became vacant. Our source stated that all members of the
Government were well aware of Mr Harabin’s ambition in this respect. When asked whether
this information had been shared with Parliament, the answer was, no. It should however be
noted that Mr Harabin himself was quite outspoken about his ambition to return to the judiciary,
especially to the post of president of the Supreme Court.

T'he principle of ‘transparent governance’, as embodied in the aforementioned recommendations
of the Committee of Ministers do not directly apply to the relations between government and
parliament’”’. Here the rules of political responsibility apply. However: political responsibility
for the rule of law in any given country amounts to zero if any given ‘public authority’, ‘public
official’ or ‘administrative authority’ acting under the political responsibility of (a member of)
the government (or any member of government acting de facto as an authority or official) could
not be held accountable for not informing the elected representatives of any potential apparent
conflict of interests.

"T'his is especially true in the case of Mr Harabin in his position as Minister of Justice with regard
to his ambition of becoming the next president of the Supreme Court because of two provisions
in the law.

The first provision is Par. 38 of Act No. 757/2004. 'This provision gives the Minister of Justice
almost discretionary power to recall any president and vice-president of a district or regional
court from their office’. Presidents and vice-presidents of courts are therefore dependent on
the Minister of Justice for their position”. When Mr Harabin was a candidate for the position of

5 Par. 22 of the Act No. 385/2000 C.c. Act on Judges and Associate Judges (valid until May 1, 2011)

7 The number of these principles differ in various studies, but in this report we focus on the principles of human

rights, accountability, transparency and equity.
7 Actually rec. 2000/10 excludes selected representatives and members of government in so many words.

8 Judicial accountability in the (post)transitional context, David Kosar, Antwerp, Intersentia Publishers, 2010.

Mr Harabin — as Minister of Justice — recalled 7 presidents of courts within 2 days, allegedly for ‘mismanage-
ment’ in 2006.

As of 1 January 2011, (vice-)presidents are no longer eligible as elected or appointed members of the SNC].
T'he reason for this change is argued in the Government’s Policy Statement that “members of the Judicial
Council (SNCJ, authors) (...) cannot be presidents and vice-presidents of courts as representatives of executive
power in the courts”.
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president of the Supreme Court, six out of 18 SNJC members were presidents or vice-presidents
of courts®. On the part of Mr Harabin as Minister of Justice there was a clear conflict of interests.

The second provision is Art. 141a of the Slovak Constitution, which stipulates that three mem-
bers of the SNC]J are appointed by the government, meaning in fact: the Minister of Justice.
During his period in office as Minister of Justice, the government on Mr Harabin’s proposal
appointed three members of the SNC]J: Viera Petrikova, Daniel Hudak and Richard Molnar.

Moreover, Parliament also appointed three members of the SNCJ during Harabin’s term in
office. All of them were appointed on the nomination of either the political party (HZDS) that
“supported” Mr Harabin or of its coalition partner SMER (Anna Markova, Peter Hulla and
Bohumil Novak). As far as the first three appointments are concerned there was a clear conflict
of interests on the part of Mr Harabin; as far as the second appointments are concerned there
was at least an apparent conflict of interests.

Conclusion

The election process of Mr Harabin as president of the Slovak Supreme Court does not meet
the internationally accepted standards of a transparent public authority acting without ‘conflict
of interests’; on the contrary: one may argue (and many people interviewed by the authors of the
report actually did) that it has all the signs of a carefully planned action.

This impression is even more enhanced if one considers the following. In March 2009
Mr Harabin as Minister of Justice submitted to Parliament an amendment to transfer powers
of the Minister of Justice regarding finances, disciplinary proceedings, appointment of court
presidents and education to the SNJC, the Supreme Court or directly to their chairman®.
Even though this proposal was withdrawn from Parliament in October 2009 one cannot escape
the impression that the proposal was solely intended to suit the ambition of Mr Harabin.

Recommendations

The system of combining two roles — the president of the Supreme Court and the chairman of
the National Council of the Judiciary — exists in other countries as well. However it should be
evaluated in the national context. Since as argued above, in the Slovak context this situation
has raised doubts as to the potential conflict of interests between two roles, we recommend that
the legislature considers that the roles of the president of the Supreme Court and chairman of
the SNJC are separated by law (which requires changing the Constitution).

After the separation of two functions we recommend that the members of the SNJC elect
the president of the SNC]J themselves, regardless of whether the candidate comes from
the judiciary, or is an appointed member from outside the judiciary (this change however
requires a change in the Constitution).

We recommend that the number of judge-members of the SNC]J elected by their peers is
increased in order to give the judges elected by their peers a clear majority in the SNC]J in
accordance with the European Standards (this however requires changing the Constitution).

8 Of the elected members, judges Igor Burger, Gabriela Simonova and Maria Usacevova were presidents

of courts. Of the members appointed by the president and government judges Molnar and Petrikova were
presidents, Judge Svecova was a vice-president.

81 SI'TA, 25 March 2009
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Chapter 3.

TRAINING, SELECTION, APPOINTMENT
AND PROMOTION OF JUDGES

One of the most controversial elements of the reforms is the issue of the selection and appoin-
tment procedure of new judges, including their pre-appointment training and preparation, as
well as career development — mainly promotion to higher instance courts.

Judges are appointed by the President of the Republic based on the nomination of the SNC]
and enjoy life tenure. The selection process was amended recently®. In the chapter below we
discuss problems that were faced until the reforms in 2011, as well as the main elements and
philosophy of the new procedure.

Ciritique of the previous system
The system of selection of candidates for judicial posts was criticised by many of our interlocutors.
T'he main stages of becoming a judge included:

» Three years of initial training (applicant judges); in order to become a trainee judge one
had to pass an entry examination and then combine education with practice in court under
the supervision of judges;

= evaluation conducted by the special committee and the SNJC;
* final appointment by the president.

Ciritics of the previous system argue that access to judicial training was very limited and not free
from nepotism and that the process of both acceptance to the training as well as final evaluation
and appointment was not transparent.

Minister of Justice Ms Zitnanska expressed her opinion® that even though selection panels
were composed of four judges out of five members it still created potential for misuse of power
and that in fact the selection procedure took place behind closed doors with the exception
of the announcement. In her opinion, it was pre-agreed who the candidate was, and judges
decided among themselves on the candidate with the argument that judges “have to know
whom they work with” and that, “they are all colleagues”. Therefore, in the trainee judges
system the prevalence of informal rules was very strong. Even though the rules of the selection
procedure were agreed upon (via a consensus between the MoJ and SNJC), it appeared to
be a weak basis for making decisions, since an oral interview was in fact decisive. There was
a working committee in 2004 that worked on establishing rules and selection criteria but that
did not provide a guarantee for just selection. The Minister also stressed that in her opinion
there was no accountability for taking decisions on candidates.

Mr Woratsch points out that “it was reported repeatedly that Mr Harabin is also dominating
the composition of the selection committees dealing with the proposal of candidates for
judicial office and organised by the presidents of courts. It is deplorable that without
the agreement of Mr Harabin nobody has a chance to be proposed. By that, in a long view,
an undermining of the judiciary with henchmen of Mr Harabin is to be feared”®.

8 These amendments to Act 385/2000 came into effect on 1 May 2011.
8 Meeting on 30 March 2011.

8 G.Woratsch, Report on the current situation of the Judiciary in Slovakia, Pecs, 23 April 232011, published
on the FOJ website http://www.sudcovia.sk/ (26.07.2011).
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In the view of representatives of NGOs (for instance, Mr Meseznikov from the Institute for
Public Affairs®) the system is reminiscent of “establishing dynasties”.

However, also judges, those who were critical about the previous procedure, when talking to
us stressed the role of nepotism; we heard opinions like®: “new judges are very often relatives,
sympathisers”, “there is a risk of cloning justice, and resourcing justice is based on a picture
of the people in leadership”. In the view of some of persons there was even a plan of future
appointments: “I'hey managed to hire so many candidates to the position of trainee judge that
in a few years there would be no new trainee judges at all, this way they blocked the people

from outside — potential trainees”.

FOJ was also very critical of the appointment procedure, as reported by the media: “Members
of the initiative suspect that it is mainly family and friends of existing judges who make it
through the selection process to become judicial applicants. On 30 March the SME daily quoted
one of the initiative’s spokespersons, [.udmila Babjakova, as saying that it is highly suspicious
that when tests are conducted it is always the relative of a sitting judge who happens to know
the answer to the relatively trivial questions, such as ones about minor EU directives on food
production.”®

We were told that there is Ministry of Justice information on the number of trainee judges with
relatives in the judiciary (60 out of 120) but we were not given any hard data on this.

All these arguments were presented to us as proof that nepotism, rather than merit, was
at the time the most important factor by which a person could be nominated as a judge. When
asked for hard data these could not be provided, but it is clear to us that there is a sincere belief
among the members of the present coalition and in government, but also among judges, civil
society and experts, that the past selection process was not sufficiently transparent and did not
produce the best candidates for the judiciary.

On the other hand, supporters of the previous situation expressed completely different opinions®.
In their view the system was transparent and fair. This opinion is shared by representatives
of the previous Mo]J: “Not a single one of the couple of hundred unsuccessful applicants for

posts in the justice department has filed complaints about objectivity and transparency”®.

Again, the critique and the reform effort were presented as a private squabble between
the Minister of Justice and president of the Supreme Court. The plan to abolish the system
of trainee judges was depicted as caused by the will to exclude one person — the son of
Mr Harabin who was a trainee judge (as G. Woratsch points out “having not yet finished his law
studies at that time”)%.

The new system — changes and arguments

In reaction to the critique mentioned above the new government decided to change
the appointment procedure.

8 Meeting with NGOs on 28 March 2011.
%  Meeting with judges on 27 March 2011.
87 B. Balogova, Justice in the dock as 21 judges speak out, Slovak Spectator, 5 Apr 2010.
8 For instance some SC judges we met with.

8 As expressed by M. Jurci of Mo], cited from B. Balogovd, Justice in the dock as 21 judges speak out, Slovak
Spectator, 5 Apr 2010.

% G.Woratsch, Report on the current situation of the Judiciary in Slovakia, Pecs, 23 April 2011, published on the FOJ
website htep://www.sudcovia.sk/ (26.07.2011).
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In its Government Memorandum published in June 2010, in the section on justice, the Go-
vernment states as one of its goals: “T'o introduce open selection procedures for court presi-
dents, judges, leading prosecutors, prosecutors, and trainees; most members of the selection
panels will not be appointed by the judicial institution”.

The main changes of the appointment system and related issues include the following.

The abolition of the system of trainee judges

"T'his also relates to the already admitted trainee judges who would have to take part in the new
selection procedure according to the same new rules as other candidates. In the new system
candidates would have to prepare for the process themselves, not in the framework of the formal
system of trainee judges.

On the one hand, supporters of the abolition of the trainee judges system describe nepotism as
one of the main problems.

On the other hand, supporters of the old procedure point out that the system has around
a 100-year history and that it works — under the supervision of a more experienced judge,
a trainee obtains know-how and experience. They argue that this is in fact high quality training
and that the trainee judge goes through a three-year process of preparation in all court sections.
S/he is firstly evaluated by judge-lecturers and then gets a right to sit the judicial exam.
However, subsequently, even after succeeding, s/he waits for a vacancy. The counterargument
of the Government is that the practical training of trainee judges will be replaced by the real
experience of state clerks (judges’ assistants) who will probably be applying for judges’ positions.
In the opinion of Minister Zitnanska the Judicial Academy may also develop programmes for
the preparation of candidates for judicial posts.

The abolition of the trainee judges system raises the issue of those who have already been
admitted and how their legal situation changes. The Government has (in 2011) in fact stopped
the appointment of 120 candidates proposed for judicial office and ordered a transparent
competition with other applicants. Critics of the changes (for instance, some judges we met
with or politicians from the opposition party SMER) point out that trainee judges “had a right
to become judges”, now they have only a possibility, and that this change is in breach of legal
certainty and rule of law standards, with prohibition of retroactivity of the law, that at least those
who had already been admitted and were already in the system should have the right to finish
the process according to the old rules.

But there is also concern (expressed by Mr Borec, President of the Bar, for example) over
the lack of practical training opportunities for future judges in the new system.

Change of the composition of selection committees and role of the SNJC

T'’he nomination of a candidate for the role of judge by the SNC]J follows a selection process
by a special committee at the court where a candidacy for the position of a judge has occurred.
This committee is composed of five members. One member comes from the judicial council
of the court where the vacancy is to be filled. The other four members of the selection commit-
tee are appointed by the president of the court where the vacancy has arisen from a database
of elected or appointed candidates for the selection committee: one member from the candidates
elected by Parliament, one from the candidates elected by the SNCJ and two members from
the candidates appointed by the Minister of Justice?!.

9 Par. 29 (91) Act 385/2000 as amended.
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Before 1 May 2011 the SNC]J could nominate two members of the selection committee; there
would therefore always be a majority of three members on the selection committee who were
nominated by the judges’ themselves.

The Government has argued that these changes in the selection process of judges are justified
to create “a legal mechanism for the selection procedures and creation of the selection commit-
tee which will ensure the selection of the best quality candidates, including the court presidents,
and equal opportunities for all candidates. (..) In order to break the inappropriate closeness
of the judiciary, most of the members of the selection committee will not be appointed by
the judicial institutions.””

This amendment to Act 382/2000 is seen by many as political interference by the Minister
of Justice to influence the appointment of judges (a majority, three out of five members
of the selection committee, would be appointed by the Ministry of Justice and Parliament).
Both the Slovak representative to the CCJE and the president of the Slovak Association
of Judges have vented their concern about the changed selection process and argued that
the new selection procedure is in conflict with point 46 of Rec 2010 (12) of the CoM of the CoE.

This issue is also a matter of concern for international judges’ organisations. In his report
Giinter Woratsch informs us that he discussed this issue with Minister Zitnanska and ‘although
understanding the current problems’ he expressed “concerns over the diminution of participa-
tion of the judicial power within the recruitment for judicial office”.

Even FOJ, which in general is in favour of changes, expressed objections to the draft law that
initially excluded any member of the SNJC from the selection committee. As a result one
member chosen by SNJC was added.

Additionally, what was quite striking, our interlocutors seemed not to fully understand the role
of the SNJC in the new procedure. The interpretation of law varied. According to Minister
Zitnanska the issue is clear — the SNJC still has the right to vote for the candidate nominated
by the selection committee. Therefore it has the final voice. But others, including judges of
the Supreme Court (for instance justices Ms Hanzelova and Mr Sopoliga) seemed to have
serious doubts. The role of the SNJC is in their opinion not clear, the law is ambiguous, and
it depends on what the SNJC will do in reality — whether its role is just to formally submit to
the President the name of the nominee/candidate accepted by the selection committee or
whether (and to what extent) the SNJC has the right to review the candidacy.

According to the opinion of Judge Sopoliga, the new situation creates a potential conflict
between the selection committee and SNJC that may block a nomination — the wording of
the law suggests that the SNJC should be bound by the decision of the selection committee,
but the SNJC may apply the rulings of the Constitutional Court, and since the SNJC may assign
a candidate it may also probably be able to refuse one (it is the matter of interpretation).

Another interesting issue is the database of the selection committees’ members. The intention
as expressed by the Minister of Justice is to set up a database that would include not only judges
but also representatives of academia, the bar, NGOs etc. These lists are public. In the opinion
of Minister Zitanska the new system introduces accountability because particular members
of the selection committee are known and it is also known who (what institution) appointed
them to the database of members of selection committees.

However, as stated by others, the situation with the database system is very unclear, since
the idea of a database of members of selection committees was created after the comments

2 Or to be precise: a majority of the members from the judges and the SNC]J as the administrative body
of the judiciary.

% Government’s Policy Statement, June 2010
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procedure on the draft law had ended. For instance, the law did not stipulate the term for which
a person is appointed to a database, and there was no specific regulation on how to remove
the member or similar.

Transparency of the procedure

New rules introduce transparency on two main levels. First, is information about candidates.
Second, is the transparency of the procedure itself — examination and decision-making by
selection committee as well as the proceedings of the SNJC. Act 385/2000 (amended) now
stipulates that the selection procedure should be held in public (Par. 28 (5)), the candidates’
CVs should be published on the Internet (Par. 28 (6)) and the candidate should provide a list
of all relatives working within the judiciary (Part. 28 (7)).

In the opinion of critics (for instance, Judge Sopoliga from the SNC]J or MPs from SMER)
the individual rights of the candidates are compromised, since it allows the publication of their
personal data and information about relationships to current judges. Since the applicant is not
a public person, he/she has a right to protect his/her personal information. Additionally, it is not
clear what meaning this kind of personal information would have? For instance, as expressed
by Mr Sopoliga: “if the applicant is a child of the judge — is it going to be an advantage or
disadvantage? The law doesn’t allow either positive or negative discrimination”. The public
nature of meetings of candidates with the selection committee is also seen as unnecessary.

Promotion to higher instances

The option of temporary secondment (delegation) of a judge to a higher instance court was
abolished. It was used as a first step before promotion. The new system replaced that with
a selection process where anyone — even a judge who has been in position for just one day — can
apply to a higher instance court.

This change follows accusations that delegated judges are being informally influenced by their
peers and their independence is therefore compromised. As pointed out in the 2010 USDS
report:” “there were reports that higher levels of judicial hierarchy misused their power and
issued instructions to individual judges on how they should decide specific cases”.

On the other hand, supporters of the system of temporary secondment argue that thanks to
this possibility it was easy to recognise whether the candidate for promotion had the ability
to function in such a position (that it was an opportunity to test the candidate). In the new
system it is not possible to fully evaluate the candidate and find out his/her abilities. It does not
guarantee quality and professionalism in higher instance courts.

The Judicial Academy

The reforms have ended the de facto monopoly of the Judicial Academy in organising
the training of judges and court staff. Currently all other entities may organise this kind of trai-
ning on an equal basis and judges would be granted leave from work to take part in courses.

According to Minister Zitnanska the only possibility to take part in other training institutions
is by leave of absence. Until now, holiday entitlement has had to be used.” The critics

% 2010 USDS report — The Country Reports on Human Rights Practices, Bureau of Democracy, Human Rights
and Labor, US Department of State

% G.Woratsch, Report on the Current Situation of the Judiciary in Slovakia, Pecs, 23 April 2011, published on the FOJ
website http://www.sudcovia.sk/ (26.07.2011).
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of the change argue against limiting the role of the Judicial Academy. The system was inspired
by the French model — the Judicial Academy was responsible for the centralised education
of judges, trainee judges and clerks; the content of the curriculum was prepared by the SNJC,
who in a way controlled the Academy, as the president of the Judicial Academy was a member
of the SNJC. They also point out that there is no money allocated for the training courses
organised by other institutions.

T'he idea of the change — the possibility for other institutions, including commercial ones, NGOs,
academia etc. to replace monopolistic centralised training with a smorgasbord of choice for
those interested — is strongly supported by NGOs who claim that collaboration with the Judicial
Academy was non-existent in recent years. And there are clear needs for training and gaps in
education programmes that other institutions could try to fill. In particular, subjects related
to ethics and professional standards are lacking in the curriculum and need to be included in
the training of judges.

Conclusions

All the changes proposed must be seen in the wider local context. The previous system is
criticised by many for its lack of objectivity, lack of transparency, and nepotism; and what’s also
important, it is criticised not just by politicians or government but also by judges themselves, as
well as civil society. Even though this criticism and many of the accusations are not backed by
hard data and proof, the fact that they are formulated by those who know the system — judges —
proves that the situation needs attention.

Because of a lack of hard data, it is difficult to evaluate the necessity of all changes in law
concerning the selection of judges. However, we would like to point out that even according
to the amended Act 385/2000 the SNCJ still has the power to refuse the nomination of any
candidate for appointment by the President of the Republic (Par. 11 (1) and Art 141a, Sec. 4a of
the Constitution). In this respect there is, as far as the selection of judges is concerned, in our
view no conflict with internationally accepted standards on the independence of the judiciary.

Nevertheless, there are some problematic areas that need further attention.

An issue that was mentioned quite often was the problem of a lack of adequate discussion on
the draft law. Members of the SNJC in particular pointed this out. The SNJC played, and still
plays, by law a very important role in the procedure of the appointment of new judges, but the
changes in the law were not discussed with its representatives in depth and opportunities for
debate were very limited.

One of the results of this are uncertainties regarding the role of the SNJC in the new procedure
(expressed even by judges of the SC). Such an important issue should not be a matter of
interpretation; it should have been decided during the drafting procedure and formulated
clearly in the law.

Generally one may have the impression that the regulations were drafted in a hurry, not fully
discussed and thus lack specific details.

The abolition of the judges’ trainee system is a very significant change, but bearing in mind
the accusations formulated against its operation it seems to be justified. However, in the new
system several issues should be discussed and decided upon in more detail — especially the
possibility of receiving practical training for future candidates for judicial posts, as well as an
elaboration of clear selection criteria. T'o leave it just to the free market might not be enough.

Enlarging the education on offer for judges, future judges and court staff by inviting new
entities to participate on an equal basis in training delivery is a positive development. It also
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needs to be monitored and evaluated. It may also require the provision of additional funding
available for entities that will de facto provide a service for the state.

Recommendations

What seems to be missing is a lack of adequate discussion on the detailed selection criteria
within the new procedure. Even though the old system was criticised as one not based on merit,
there was at the time of our meetings in Slovakia no clear view on the specific selection criteria
that should be applied by members of selection committees The Minister of Justice admitted
that such specific selection criteria should be introduced but they were not in place at the time.
Bearing in mind that members of the selection committees are going to be new people from
different backgrounds, it is important to discuss and agree upon the specific selection criteria,
and probably organise adequate training for those appointed to the database of members
of the selection committees.

The issue of the database of members of selection committees (elected or appointed by
relevant bodies) also seems to lack detailed provisions on, for instance, the term of serving as
a member of committees. Also, since two members of the selection committees are nominated
by the Minister of Justice, and one by Parliament, it is obviously a potential risk that all three
nominations would be political. So the intention to nominate representatives of academic
circles or NGOs remains just an intention and may be altered by another government. In order
to ensure the non-political character of nominations some legal safeguards should be designed.

All changes in the mentioned laws should be discussed in depth with relevant actors, judges
and bodies representing them (SNJC, judges organisations), academia and NGOs.

T'here is a clear need for monitoring and evaluation of the operation of the new system. It should
be done by public bodies, which should collect and process detailed data and information,
and also by academia (empirical research) and NGOs. Since the procedure has been made
public, access to information is secured and should be used.
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Chapter 4.

SELECTION AND DISMISSAL
OF COURT (VICE) PRESIDENTS

Problems

The selection procedure for the president of a court is, since 1 May 2011 to a large extent
similar to the selection procedure for judges”, with two exceptions: they are appointed by
the Minister of Justice for a term of office of three years and they can be recalled from office
following a motion from the SNCJ, the council of the judiciary of the relevant court, or in
the case of a president of a higher court by a decision of the Minister of Justice. Vice-presidents
are appointed and recalled from office by the Minister of Justice.

Actually, the problem with the presidents is not the selection process itself, but their recall
from office.

Before Act 757/2004 came into force, presidents of courts could be recalled from office at any
time by the Minister of Justice, at his discretion. After the law came into force, the discretionary
powers of the Minister of Justice were limited in so far that a special statute stipulates
the grounds on which the recall from office can be based®, and the right to appeal to such a de-
cision was introduced. The grounds are, however, broad and numerous and still give the Minister
of Justice wide discretion. With the introduction of the amended Act 757/2004 on 1 May 1 2011
the right to appeal the ministerial decision of a recall from office was abolished.

T'he problem with the recall from office of (vice-) presidents lies with the political responsibility
of the Minister of Justice for the administration of the courts.

Before we deal with this issue one should realise that the SNC]J fulfils only partly the set of
common criteria identified in the research on all existing Judicial Councils in Europe. Following
Wim Voerman’s study, a council of the judiciary could be defined as an institution which:

is a self-governing judicial organisation;
functions independently from the government and parliament;

c. acts as an intermediate institution (a ‘buffer’) between the legislative-executive branch
of government and the judiciary;

o o®

d. does not administer justice as such, but typically performs ‘meta-judicial’ tasks such
as disciplinary action, career decisions by judges, the recruitment and professional
training of judges, coordination between courts, general policies, courts’ service-related
activities (budget, housing, automation, finances and accounting, etc.) as regards judges
and courts”.

The SNCJ meets criteria a. to c., but only partly the criteria mentioned in d., as it does not
have any budgetary powers. The SNCJ may comment on the proposed budget for the Slovak
judiciary by the Minister of Justice to Parliament, but does not have any financial responsibility
for, or authority with regard to, the allocation and the actual spending of the budget. As far as
the accountability for the budget spent annually is concerned the (political) responsibility lies
solely with the Minister of Justice, whereas the president of any given court is responsible (and
can be held accountable) for the proper administration of (the spending of) the allocated budget
to the court.

97 Art. 37 (6) of Act 757/2004 as amended.
% Art. 42 of Act 757/2004.

9 W. Voermans, ‘Councils for the Judiciary in Europe: trends and models’, in F.R. Segado (ed.), The Spanish
constitution in the European Constitutional context, 2003, pp. 2133-2144, and W. Voermans & P. Albers,
Councils for the Judiciary in EU Countries, European Commission for the Efficiency of Justice (CEPE]),
Council of Europe, Strasbourg 2003.
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One must realise that even though a president or a vice-president of a Slovak court is a judicial
official, the (vice) presidency of the court is not a judicial function; it is best considered as
an administrative function within the court, by law fulfilled by a judge. Presidents and vice-
presidents do not have life tenure as such, but are appointed for a period of time — three years.

Or in the wording of the Government’s policy statement, the presidents and vice-presidents
are considered ‘the representatives of the executive power at the courts’. This concept is not
just or merely a relic from the Communist era (we find this concept as well in various Western
European countries'™) but ultimately the consequence of the ‘supremacy of parliament’ where
the state budget is concerned and all the frictions it brings regarding the separation of powers.

From the point of view of the political responsibility of the Minister of Justice for the budget
of the judiciary, it is logical that any Slovak Minister of Justice prefers to work together with
(vice-) presidents who are committed to his policies and with no exception, and regardless of
their political conviction or intentions, all ministers of justice since 1989 have replaced numerous
(vice-) presidents of courts.

T'he recall from office of (vice-) presidents of courts is probably the most important factor that
contributed to the politicisation of the Slovak judiciary over the last two decennia, because
every time the coalition changes a large part of the upper echelon of the judiciary is changed
as well. In 2008 Minister of Justice Harabin recalled most of the presidents appointed by his
predecessors Lipsic and Carnogursky on the grounds of mismanagement; on 11 May 2011
Minister of Justice Zitnanska recalled 14 presidents appointed by her predecessor, Mr Harabin,
on exactly the same grounds.

Conclusions and recommendations

The selection process of judges and of presidents of courts has been altered recently. It is in
accordance with internationally accepted standards.

It is, however, clear that as long as presidents and vice-presidents are considered to be repre-
sentatives of the executive power as far as the administration of the courts is concerned, in
future (vice-) presidents will also be replaced at the discretion of each new Minister of Justice.
For this reason we recommend that in the long term the consideration of a different model
of the administration of justice, in which the SNCJ would be given full budgetary responsibility
for the judicial system as a whole and (vice-) presidents for the performance of their court. Full
budgetary responsibility cannot be separated from public accountability of the budget spent:
this implies that Parliament must be able to impose sanctions on the members of the SNC]J
and (vice-) presidents of courts if the budget is not spent and/or accounted for as agreed upon
in accordance with the legislature.

We recommend that in the short term the decision to recall presidents of courts from office
before the elapse of the term of office should be based on strict criteria prescribed by law. It
should not be merely the decision of the Minister of Justice since that would allow manipulation
and politicisation of the judiciary. It is regrettable that from 1 May 2011 presidents have no
possibilities to appeal the decision of the Minister of Justice to recall a president from office!".

100" See for further reading note 94.

10" The recall of presidents of courts, according to Act 757/2004 and considering amendment of Act 358/2000.
(May 2011): presidents are recalled by Minister of Justice on proposal of Judicial Council, judiciary council
of relevant court or president of court of higher instance; the minister is not, however, bound by this proposal;
he/she can consider it until 60 days after its delivery have elapsed. Without proposal by the aforementioned
actors the minister can recall the president for:
— not fulfilling duties of president of the court imposed by law
— other serious reasons. Against this decision appeal is not allowed and the decision is not to be examined
by court.
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Chapter 5.
DISCIPLINARY PROCEDURES

Introduction

In March 2010 diplomats of several Western countries attended the hearings of the disciplina-
ry courts in the cases of judges Kandera and Paluda'®. It was an extraordinary event, because
it brought back memories of past times when — before the fall of the Iron Curtain — Western
diplomats occasionally visited court proceedings against prominent dissidents in former
communist countries.

Visiting court proceedings in cases when the defendant is not a national of the country of
the diplomat in question has been rare since those times and does not really occur in EU
Member States, especially not from diplomats from other EU Member States: visiting court
proceedings may be regarded as a lack of confidence in the legal system of another friendly
EU Member State, which is even more painful if one considers that the relations between EU
Member States are governed by the principles of mutual trust in each others’ legal systems.

Because of these sensitivities it is not strange that — as a commentator of the Slovak Spectator
observed, ‘the diplomats remained tight-lipped about their courtroom excursion’®. However,
as the same commentator noted — the reasons for this attention is not difficult to guess: since
2009 there is great and growing concern within the international (judicial) community about
the disciplinary proceedings initiated against judges Paluda, Kandera and many others.

In its 2009 Human Rights Report the US Department of State mentions that ‘disciplinary
actions were criticized widely as unfair’ and that those ‘related to procrastination appeared
heavily inconsistent — in some cases judges faced suspension from function for procrastination,
while in other similar cases there was no action’. More blunt was UK’s ambassador Roberts'™ in
his 10 December 2010 speech: “One area of particular concern has been the use of disciplinary
hearings against certain judges. I attended one of these hearings. And I have to say that what
I witnessed appeared to be a court that had decided upon its verdict in advance. T'oo many
hearings in recent months appear to have been used to settle personal scores rather than to
drive up performance standards in the judiciary. Certainly, there has been a lack of consistency
in how judges are treated.”

Earlier in September 2009'% 15 judges in an open letter spoke out about a prevailing atmosphe-
re of harassment and intimidation within the Slovak judiciary. Some of them were the subject
of the disciplinary proceedings the US State department and HMA Roberts were referring to.

102 Slovak Spectator, 22 March 2010: representatives of the embassies of the United States, the United Kingdom,
the Netherlands and Denmark attended the proceedings against judges Paluda, whereas during the trial
of judges Kandera, British Ambassador Michael Roberts attended in person, along with representatives
of the embassies of the United States, Norway, Austria and Canada.

163 Slovak Spectator, 22 March 2010.
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HMA in Slovakia Roberts, 10 December 2010, “Corruption. An outsider’s perspective”

15 Slovak Spectator, 21 September 2010, “Fifteen senior Slovak judges have spoken out, voicing concern

about the state of the Slovak judiciary. Prompted by what they call the intimidation and harassment of judges
who become ‘inconvenient’ for those at the top of the judiciary, the 15 wrote an open letter to the country’s
president, prime minister and speaker of parliament. The 15 signatories of the letter say that disciplinary
proceedings under way against some critical judges are being used as a tool for their removal or at least
intimidation. The letter’s publication has led the opposition to call for changes to the disciplinary proceeding
rules governing judges”.
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The applicable internationally accepted standards for disciplinary pro-
ceedings against judges

Before assessing the present situation, we shall first give an overview of the applicable inter-
nationally accepted standards for disciplinary proceeding against judges, and (current) Slovak
law.

Disciplinary sanctions against a judge are in order when a judge fails to carry out his or hers
duties in an efficient and proper manner. The law should define which actions (or neglect)
can be regarded as misconduct on the basis of which disciplinary sanction may be imposed.
Sanctions should be proportionate to misconduct, suspension may only be applied in the most
serious cases of misconduct, and all sanctions should be reasoned, free of political influence
and open to appeal to an independent court'®.

106 Recommendation CM/Rec (2010)12 of the Committee of Ministers to member states on judges: indepen
dence, efficiency and responsibilities:
69. Disciplinary proceedings may follow where judges fail to carry out their duties in an efficient and proper
manner. Such proceedings should be conducted by an independent authority or a court with all the guarantees
of a fair trial and provide the judge with the right to challenge the decision and sanction. Disciplinary sanctions
should be proportionate.
Consultative Council of European Judges (CCJE) Magna Carta of Judges:
4. Judicial independence shall be guaranteed in respect of judicial activities and in particular in respect of
recruitment, nomination until the age of retirement, promotions, irremovability, training, judicial immunity,
discipline, remuneration and financing of the judiciary.
6. Disciplinary proceedings shall take place before an independent body with the possibility of recourse before
a court.
19. In each State, the statute or the fundamental charter applicable to judges shall define the misconduct
which may lead to disciplinary sanctions as well as the disciplinary procedure.
Recommendation No. R (94) 12 of the Committee of Ministers to member states on the independence,
efficiency and role of judges
Principle VI — Failure to carry out responsibilities and disciplinary offences
1. Where judges fail to carry out their duties in an efficient and proper manner or in the event of disciplinary
offences, all necessary measures which do not prejudice judicial independence should be taken. Depending
on the constitutional principles and the legal provisions and traditions of each state, such measures may
include, for instance:
a. withdrawal of cases from the judge;
b. moving the judge to other judicial tasks within the court;
¢. economic sanctions such as a reduction in salary for a temporary period;
d. suspension.
2. Appointed judges may not be permanently removed from office without valid reasons until mandatory
retirement. Such reasons, which should be defined in precise terms by the law, could apply in countries where
the judge is elected for a certain period, or may relate to incapacity to perform judicial functions, commission
of criminal offences or serious infringements of disciplinary rules.
3. Where measures under paragraphs 1 and 2 of this article need to be taken, states should considersetting up,
by law, a special competent body which has as its task to apply any disciplinary sanctions and measures, where
they are not dealt with by a court, and whose decisions shall be controlled by a superior judicial organ, or which
is a superior judicial organ itself. The law should provide for appropriate procedures to ensure that judges in
question are given at least all the due process requirements of the Convention, for instance that the case
should be heard within a reasonable time and that they should have a right to answer any charges.
Consultative Council of European Judges 2007 Opinion 10:
V. C. 2. Discipline
63. A judge who neglects his/her cases through indolence or who is blatantly incompetent when dealing
with them should face disciplinary sanctions. Even in such cases, as indicated by CCJE Opinion No0.3(2002),
it is important that judges enjoy the protection of a disciplinary proceeding guaranteeing the respect
of the principle of independence of the judiciary and carried out before a body free from any political
influence, on the basis of clearly defined disciplinary faults: a Head of State, Minister of Justice or any
other representative of political authorities cannot take part in the disciplinary body.
64. The Council for the Judiciary is entrusted with ethical issues; it may furchermore address court users’
complaints. In order to avoid conflicts of interests, disciplinary procedures in first instance, when not addressed
within the jurisdiction of a disciplinary court, should preferably be dealt with by a disciplinary commission
composed of a substantial representation of judges elected by their peers, different from the members
of the Council for the Judiciary, with provision of an appeal before a superior court.
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Or, as the president of the ENJC wrote to Mr Harabin in 2010: “it is essential that the process
is fair and speedy, the tribunal is selected by a transparent process and is independent,
the decision is fully reasoned and that there is a right of appeal. If a suspension pending the de-
cision of the disciplinary tribunal is necessary, the process for suspension must also be fair”!,

Does Slovak law live up to these standards?

Disciplinary proceedings against a judge can be instituted only on the basis of the law. Also,
the sanctions imposed must be based on law. These proceedings may be instigated only by
competent authorities, specified by law. The judges against whom a disciplinary proceedings
has been instigated, has the right to be heard in two instances, a first instance disciplinary court
and an appellate disciplinary court.

Disciplinary proceedings of judges'® take place before the Supreme Court, or to be exact:
the Supreme Court convenes as a disciplinary court'”. As a disciplinary court the Supreme
Court has two instances: a three-member first instance disciplinary court and a five-member
appellate court. The judges of a disciplinary court are elected for three years and appointed
by the SNJC from nominees by the regional councils of the judiciary, the Slovak Parliament,
and the Minister of Justice. In such a way that a first instance disciplinary court must always
consist of one member, nominated by the regional councils of the judiciary, one nominated by
the Slovak Parliament and one by the minister, whereas the appellate disciplinary court con-
sists of one member nominated by the regional councils of the judiciary, two members nomina-
ted by the Slovak Parliament and two by the minister.

Accumulation of powers

The composition of a disciplinary panel is decided by the SNCJ, who also has the right
to appoint and recall the presidents of the various tribunals''® of the disciplinary courts. In com-
posing the disciplinary panels the SNCJ is free to appoint any one on the list of the various
nominators. A disciplinary panel may be composed of lay judges, but there should always be
a majority of professional judges on the panel''. Members of the disciplinary court may not be
members of the SNC]J or a president or vice-president of a court''?.

Disciplinary proceedings may be instigated by the president of a court'®, a minister (usually:
the Minister of Justice), the National ombudsman or the president of a regional Council

114

of the Judiciary''*.

Here we see immediately a flaw in the Slovak system: before 1 January 2011 presidents and
vice-presidents of Regional and District courts could be elected or appointed as members of
the SNCJ, meaning that as a president of a court they could instigate a disciplinary proceeding
against a judge and — at the same time — as a member of the SNC]J decide on the composition of
the disciplinary court which would decide on the case against these judges.

W7 Letter of Lord John Thomas, President of the European Network of Councils of the Judiciary, Brussels,
September, 17, 2010.

A special regime applies to the disciplinary proceeding of the president and vice-president of the Supreme
Court: here the Constitutional Court convenes as a disciplinary court.

1% art 119 (2) Act 385/2000.
10 Par. 119 (5) Act 385/2000.
1 Par. 119 (10) Act 385/2000.
12 Par. 119 (4) Act 385/2000.
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The president of the court where the judge is working, but presidents of Regional Courts may also instigate
disciplinary proceedings against judges of District Courts in his circuit.
4 Par. 120 Act 385/2000.
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A judge who is subject to a disciplinary proceeding for serious misconduct or violation
of the law can be suspended by the Minister of Justice for a maximum period of two years.
Suspension means among other things that during that time the judges receives only 30%
of his normal salary and is prohibited from entering court buildings'".

Before 1 May 2011''® the suspension of a judge could be ordered by the president of the Supre-
me Court with regard to judges of the Supreme Court, the SNCJ with regard to the president
and vice—president of the Supreme Court and the Minister of Justice with regard to all other
judges'” The suspension of a Supreme Court judge by its president or any other judges by
the Minister of Justice can be overturned by the SNC]J. Here, too, a remarkable and undesira-
ble accumulation of (discretionary!’®) powers may occur when the president of the court who
instigated the disciplinary proceeding is an elected or appointed member of the SNCJ and
in the case when the suspended judge is a Supreme Court judge, because the president of
the Supreme Court is by the Slovak Constitution at the same time the president of the SNCJ.

Past practice

These aforementioned flaws are not just theoretical. See below the examples of cases in which
such an accumulation of powers occurred.

The case of Judge Benesova

When in 2008 president of the Bratislava Regional Court Ms Simonova filed a motion for
disciplinary proceedings against Judge Benesova, Ms Simonova was a member of the SNC]J
and therefore was in a position to influence the composition of the disciplinary panel judges
of Ms Benesova. Moreover, as a member of the SNCJ she was also in a position to overturn the
consequent suspension of Judge Benesova by then Minister of Justice Harabin (July 2008).
When the case against Judge Benesova came before the disciplinary court of first instance in
July 2009 (almost one year after suspension by Minister of Justice Harabin) and later in that
year before the appellate disciplinary court, both Mr Harabin and Ms Simonova were mem-
bers of the SNJC. Judge Benesova was found guilty and demoted to a lower court. The SNJC
—chaired by Mr Harabin and with Ms Simonova as a member — decided to demote her to a lower
court about 100 kilometres from her hometown, Bratislava.

Even more remarkable were the cases against Supreme Court judges Paluda, Kandera
and Gavalec.

The case of Judge Paluda

Mr Paluda had been the Slovak representative at Eurojust before he was recalled from office
by then Minister of Justice Mr Harabin.""” In the autumn of 2009 he filed a criminal complaint
against Mr Harabin for ‘abuse of power’. Mr Harabin, then no longer Minister of Justice, but
already elected as president of the Supreme Court, suspended Mr Paluda immediately and

15 Par. 22, Act 385/2000.

16 Par, 22 Act 385/200 now states that only a disciplinary court may impose a suspension as of May 1, 2011.

7 Par. 22 (3), Act 385/2000.

8

1

1

Art 22 (3) Act 385/2000 does not specify that the decision to suspend a judge must be reasoned.
19 Mr Paluda was recalled from his position at Eurojust in July 2007 without reason by Minister of Justice
Harabin. Mr Paluda appealed stating that the decision by Minister Harabin was an administrative act,

to which an appeal was possible. In February 2011 Minister of Justice Zitnanska revoked the decision

of Mr Harabin to recall Mr Paluda referring to a Supreme Court ruling in favour of Mr Paluda. Mr Harabin —
now the president of the Supreme Court and president of the SNCJ — publicly accused Ms Zitnanska

of “abusing the powers of a public official”. Slovak Spectator, 15 February 2011.
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filed a disciplinary motion against him. Here again, the petitioner (Mr Harabin, as president of
the Supreme Court) was the same person as the president of the institution (SNCJ) who — by
law — composes the panel of the disciplinary court. On 10 May 2011 the disciplinary proceedings
against Mr Paluda were withdrawn by Minister of Justice Zitnanska'?!.

The cases of judges Kandera and Gavalec

On 4 September 2009 Mr Harabin, as president of the Supreme Court, filed a motion for
disciplinary proceedings against judge Kandera for judicial delays in four cases which he had
dealt with. Judge Gavalec had his first motion for a disciplinary proceeding filed against him
in 6 August 2009, also by Mr Harabin as president of the Supreme Court.

Conclusion 1.

These cases show clearly that the disciplinary proceedings in the cases of these judges did not
meet internationally accepted standards concerning disciplinary proceedings against judges,
as the disciplinary panel was not selected by a transparent process and was not independent
and, therefore, their right to a fair trial by an impartial tribunal, as guaranteed under Art. 6
of the ECHR, was probably violated.

Inconsistent and arbitrary decisions

The 2010 Annual Report of the US State Department on Human Rights in Slovakia notes that
“disciplinary action taken against judicial delays appeared to be highly inconsistent. In some
cases judges faced suspension for delaying cases, while in other similar cases there was no action
taken. Suspension was considered a severe action, as suspended judges are prohibited from
entering the court building, receive only one-third of their salary, and their cases are assigned
to other judges”.

As the authors have noted before, there is generally a lack of hard, statistical data concerning
the judiciary. Here, too, we are faced with the fact that it is impossible to get an accurate picture
of the aforementioned noted inconsistency of imposed disciplinary sanctions by the discipli-
nary courts. In the case of disciplinary proceedings against judges on the grounds of judicial
delays (’procrastination’), this is even more so because — as the US State Departments Annual
Report correctly notes — in many cases there are apparently no disciplinary proceedings lodged
against judges.'®

On 10 May 2011 Minister of Justice Zitnanska withdrew the motion to start disciplinary proceedings instituted
by Mr Harabin. A special provision in the amended Act 385/2000 gives the minister temporary power to
withdraw a motion for disciplinary proceedings in the case a judge was suspended prior to 1 May 2011.

On the website of FOJ (For an Open Judiciary Initiative) www.sudcovia.sk there are 14 cases documented.
We refer also to the websites of the Slovak Spectator and Daily.sk and the interviews we have conducted
during our stay in Bratislava. We have also received confidential information from various sources, which

we cannot reveal, but which corroborates the cases documented.

103



The Slovak Judiciary: its current state and challenges

Judge Benesova

In the case of Ms Benesova the motion was filed by her president, Ms Simonova, on the grounds
that Judge Benesova had refused to allow a recording of a court hearing. Judge Benesova was
demoted to a lower court and was suspended by Minister of Justice Harabin. Her suspension
lasted for two years.

Judge Benesova argued that ‘the real motive for her demotion was her unwillingness to decide
in favour of Supreme Court President Harabin in a libel case against the daily newspaper SME.’
Following Benesova’s suspension from the Bratislava Regional Court in 2008, the judge who
replaced her in the Harabin v. SME case ruled in Harabin’s favour and ordered SME to pay
him € 33 134 (approximately $44 400). Witnesses at her disciplinary hearings testified that
Benesova did not prohibit the recording; normally in such cases judges received only minor or
no sanctions.”'#

Conclusion 2.

The authors cannot corroborate the alleged real motive, as argued by Judge Benesova, but
research did confirm that in similar cases none or minor penalties were imposed and none of
those judges had been suspended from office!*. In our view the suspension of Judge Benesova
does not meet the internationally accepted standards for disciplinary proceedings against judges,
because the suspension was neither necessary, nor was the process for suspension fair.

Disproportionate sanctions

Judge Benesova

Judge Benesova was suspended for two years: the motion for the disciplinary proceedings was
filed on 15 July 2008; the first instance disciplinary court’s decision came on 8 July 2009 and the
second instance disciplinary court’s decision was on 7 June 2010. As mentioned before, Judge
Benesova was demoted to a lower court, 100 km away from her hometown, Bratislava, where
as in similar cases none or only a minor penalty was imposed. Such a long period of suspension
and penalty in relation to the misconduct allegedly committed can hardly be regarded as pro-
portionate. Also on this point the disciplinary proceedings against Judge Benesova were not
in accordance with applicable internationally accepted standards for disciplinary proceedings
against judges.

Judge Sojka

Judge Sojka of the Michalovce District Court had two motions for disciplinary proceedings
filed against him by the president of his court. The first was filed on 3 June 2008 for alleged
distribution (parts of) a criminal file to third parties. For this offence he was found not guilty.
However, pending this procedure, Judge Sojka was suspended by Minister of Justice Harabin
on 10 June 2008'%. Judge Sojka complained in a letter to the President of the Republic about

12 Quotation from the 2010 Annual Report of the US State Department on Human Rights in Slovakia.

124 htep://www.cervenapreharabina.sk/index.php?page=aktualita05#stihani_sudcovia describes 5 cases:
1 is still pending, in 3 cases the judge was not guilty, in 1 case the judge was found guilty, but no penalty
was imposed because it was not considered a serious offence.

A request by Judge Sojka to the SNC]J to overturn his suspension was rejected on 2 July 2008.

125

104



5 Disciplinary procedures

the state of the Slovak judiciary. His letter was forwarded to the president of his court, who
—on 9 April 2009 - filed a second motion for a disciplinary proceeding on the grounds that
“it is obviously in fundamental contradiction to the obligations of a judge and his ethics
to write a letter to the President of the Republic®. On 21 October 2009 the first instance
dis-ciplinary court found judge Sojka guilty on this second motion and gave the punishment
of a temporary decrease of salary of 50% for six months. Because this verdict ‘only’ imposed
a financial sanction and judge Sojka had already been suspended for 16 months, a request
was made to Minister of Justice Petrikova'® to reverse the suspension pending the appeal.
The Minister of Justice refused. Judge Sojka went back to work at his court after the maximum
period for a suspension (two years) had elapsed. In January 2011 the motion for a disciplinary
proceeding was dropped pending the appeal of Judge Sojka.

The long period of suspension, especially in view of and in relation to the misconduct alleged-
ly committed, can hardly be regarded as proportionate. The disciplinary proceedings against
Judge Sojka cannot be regarded as in accordance with the applicable internationally accepted
standards for disciplinary proceedings against judges.

Judge Babjak

Judge Babjak, a former judge of the Constitutional Court, had a motion for disciplinary
proceedings filed against him by the president of the Banska Bystrica Regional Court on 27
November 2009 for judicial delays in four cases. In his defence, Judge Babjak meticulously
demonstrated'” that the caseload in his senate was unevenly distributed and that he —
on various occasions — had informed the president of the court likewise!?®, On 6 April 2011
the first instance disciplinary court found Judge Babjak guilty of serious misconduct, ruling
that the reasons for the judicial delays as put forward by Judge Babjak were irrelevant. Judge
Babjak was demoted to a lower court.

In relation to the misconduct allegedly committed the penalty imposed on Judge Babjak
can hardly be regarded as proportionate. The disciplinary proceedings against Judge Babjak
therefore cannot be regarded as in accordance with the applicable internationally accepted
standards for disciplinary proceedings against judges.

Conclusion 3.

In the cases mentioned the sanctions imposed were disproportionate and cannot be regarded
as in accordance with the applicable internationally accepted standards for disciplinary pro-
ceeding against judges.

Resume

The cases discussed above are only a few of the cases documented in the 2009 and 2010 An-
nual Report of the US State Department on Human Rights in Slovakia and on the FOJ web-
site. We have chosen these cases because the information on these cases could be corroborated
from both independent sources. However, what all these cases — both those we have discussed
and those we did not — have in common is that all of these judges against whom disciplinary
proceedings were instigated may be regarded as opponents of Mr Harabin.

126 Viera Petrikova, a judge herself, succeeded Mr Harabin as Minister of Justice after the latter was elected
as president of the Supreme Court in June 2009. After the elections of June 2010, the SNC]J appointed
Ms Petrikova as a vice-president of the Supreme Court.

127 See the files on the website of ZOJ, www.sudkovia.sk
128 See also the 2010 Annual Report of the US State Department on Human Rights in Slovakia.
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Recommendations

The changes in law that came into effect on 1 January and 1 May 2011 will hopefully to some
extent remedy the abovementioned flaws in the disciplinary procedures against judges.

However, we advise that the whole system of disciplinary procedures should be scrutinised and
that adequate changes should be introduced to eliminate all the shortcomings mentioned.

If a special administrative court is established we recommend that the legislature should con-
sider giving such a court the sole jurisdiction to deal with disciplinary proceedings against judges.
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Chapter 6.

TRANSPARENCY OF THE SYSTEM
AND PUBLICATION OF VERDICTS

T'ransparency — during our numerous interviews while visiting Slovakia this was one of the most
frequently used words. It was offered as a key element of the reform by supporters of change.
It was presented by its critics as a smoke screen that had been introduced to hide the real aim
of reform — challenging and curtailing judicial independence.

Critique of the previous system

There is in Slovakia a very low level of trust among the general public in the judiciary, around
30% only'#. But what was mentioned above is that also within the judiciary judges themselves
don’t trust the system, fight against their colleagues and are involved in controversial disciplina-
ry procedures.

Many problems faced by the Slovak judiciary, as described in Chapter 1, are caused by a lack
of transparency, or at least limited transparency contributes to the existing problems and makes
it difficult to fight them.

Lack of transparency in the appointment procedure for new judges opened room for nepotism.
Lack of transparency in the operation of the SNJC limited the possibility of civic control over
the operation of this public body.

But there is also a lot of critique related to the lack of transparency of daily court operations
and administration (especially case distribution) as well as a lot of accusations formulated against
judges, claiming that corruption and lack of impartiality of courts is a common problem.

We were introduced during our visit to the concept of ‘litigation management’, as lawyers call
it, which describes the particular steps of the corruption procedure: “1. You need to know
somebody (the right person in the court); 2. You manage to assign the case to the right judge;
3. You meet with the judge prior to the hearing and agree on certain things; 4. You in fact
draft the verdict of the court”. Even if this is not common, the fact that lawyers describe it as
an existing procedure (that happens and is known to them) is dramatic.

As mentioned in Chapter 1, business groups, investors and entrepreneurs do not trust
the judiciary and express their dissatisfaction with the legal and judicial system.

There are also voices, mentioned for instance in the 2010 USDS report, stressing the ‘inconsis-
tent decision-making and substitution of judges to influence court decisions’. The report even
mentions the situation in which some judges from the Constitutional Court stated that they felt
pressure to rule in a given direction™.

Another issue mentioned quite often was the critique of court reasoning. Our interlocutors
stated that there is rather poor reasoning in the courts’ verdict justifications, mainly quoting
law, repeating arguments, formulating formal conclusions, but not discussing and weighing up
arguments.

12 According to the latest public pool prepared by Institute of Public Affairs in September-October 2011, only
26% of Slovak population trust to judiciary and courts, while 70% does not trust. See: http://www.ivo.sk/buxus/
docs//vyskum/subor/Vyskum_IVO_justicia-2011_oktober.pdf.

130 This particular case concerned a ruling with regard to the Special Criminal Court.

107



The Slovak Judiciary: its current state and challenges

The new system — changes and arguments

The introduction of transparency on many different levels is seen as a key point of the reform
by the current government. Already in its 2010 Government Policy Memorandum this direction
was clearly formulated:

“The Government promotes openness and transparency as a principle in the activities of
administration of courts and courts allowing the public to check their activities. Government
considers public control of activities of the courts in a democratic society as the most effective
way to achieve protection of the rights of citizens, protection of rights of parties in a reasonable
time and at the same time protecting judges from influence on their decision-making activities.

The Government, therefore, enforces a statutory obligation to publish all legal deci-
sion on the Internet and progressively create the conditions for electronic recording
of all hearings. The Government will therefore also support the digitising of the judiciary,
which will allow the parties to communicate electronically with the court and to monitor
the procedural state of the proceedings via the Internet, through Internet provide access to
everyone to information about hearings in the courts. [...] The Government will support
an independent civil monitoring of courts.”

Some of these declarations had already been introduced in law, e.g. transparency
of the selection and appointment procedures, transparency of the public meetings
of the SNJC and the publishing of court verdicts.

As declared by Minister Zitnanska™! one of the main efforts of the reformers is to change high
influence of informal rules; to open the system and this way to change these informal rules.
In Ms Zitnanska opinion it has already become apparent that this approach works — the exam-
ple given was a very interesting case. After introducing public meetings of the SNJC, its
meeting had been moved by its president to another location, hundreds of kilometres away,
on the Ukrainian border, in order to avoid transparency (but media and NGOs followed and
monitored the meeting, which inter alia included the appointment of the disciplinary panels).

Minister Zitnanska also stressed that the attempt to open the system up to checks will only
work if somebody monitors and evaluates it. Somebody needs to follow meetings of the SNJC,
monitor the selection procedure of the candidates for judicial posts, monitor particular court
cases and court verdicts published (analyse discrepancies and contradictions). In her opinion
government created “a big arena for possible activities of NGOs”.

The governmental strategy of making the judiciary more transparent was praised by many of
our interlocutors, including judges themselves and NGOs. As one of the people interviewed
pointed out, “transparency is key; when the judges know that somebody will see what the basis
of their decision is, they will have to put forward arguments, there has to be a legal argument
behind it”. Transparency will also bring accountability (if judges know that everything goes
public). Judges from FOJ are fully in favour of transparency, court recording and publication
of verdicts on the website as well as the evaluation of judges.

It should be said that even critics of the reforms found it difficult to argue with the idea
of transparency, usually claiming that the system was already transparent and fair and there are
no changes needed.

However when it comes to details there are concerns regarding the technical side of the system
of publishing of court verdicts or, in the future, the recording of court hearings.

B Meeting on 30 March 2011.
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Conclusions

We agree that the openness and transparency of the judicial system is absolutely crucial.
We agree that in a given local situation, bearing in mind all the accusations of nepotism
and corruption formulated against judges and courts, introducing transparency may help to limit
(or expose) illegal, unethical activity and thus contribute to improving the situation. However
we also agree that transparency is just a starting point; somebody should monitor and evaluate
the situation.

Recommendations

Introducing transparency creates the possibility (and moral obligation) for NGOs to monitor
and evaluate the system. We agree with the opinion of the Minister of Justice.

But one should not forget another possible addressee — academia. Academics should both
engage in empirical research and monitor the operation of the system.

Additionally, public institutions (the Ministry of Justice in first place) should not just ‘create
(a) possibility’ and ‘encourage others’, but should also design or commission monitoring
and evaluation programmes and follow the situation.

Publication of court verdicts on the Internet is a challenging task. But it should not just be
a database of particular courts’ decisions and rulings. It should include appropriate software that
would allow the use of filtering, key words and other possibilities to learn about a particular
court’s decision and also about trends in jurisdiction.

Since there is no local tradition of in-depth court reasoning, discussing and weighing up
arguments in the written justifications of the rulings, it should be an element of judicial training.
Government, in collaboration with judicial bodies and academia, should elaborate standards for
good judicial reasoning.

109



The Slovak Judiciary: its current state and challenges

Chapter 7.
SELF-ENRICHMENT?

During our visit in Slovakia many of those we interviewed raised the subject of the self-
enrichment of members of the judiciary. Three issues were especially brought to our attention:
the increase of judges’ salaries during the term of office of Mr Harabin as Minister of Justice,
the issue of ‘wage discrimination’ cases and the distribution of bonuses.

Increase of salaries

In relation to the increase of salaries issue, we refer to the comparative chapter on the judicia-
ries of the Visegrad countries vis-a-vis the Netherlands and Denmark, further on in this report.
It will be clear to the reader that the Slovak judiciary is certainly not underpaid; actually
Slovak judges are paid well. It is remarkable that in the period 2004-2008 the court budgets
and judges salaries have risen at a rate and percentage that is unequal in comparison to other
countries. It may explain why some of the persons interviewed commented (and even praised)
the efforts of Mr Harabin as Minister of Justice (who was in office after 2006) to increase
the budget and salaries of the members of the judiciary. However, among Slovak judges
there are many who consider the 10% salary cut imposed by the present government as of
1 May 2011 for all public officials as a consequence of the economic crisis, as an infringement
of their independence. Many others, however, saw this increase in budget and salaries as
an example of the self-enrichment of the judiciary.

Wage discrimination

The topic of wage discrimination relates to the ruling of the Constitutional Court with regard
to the law that instituted a Special Criminal Court to hear cases of official corruption and
those related to high-ranking government and political figures and organised crime. In May
2009 the Constitutional Court ruled that that law was unconstitutional because (among other
things) the salaries of the Special Criminal Court judges were discriminatory in regard to
the salaries of the other members of the judiciary. As a result the amendment of the Act on
the Specialised Criminal Court was adopted by Parliament, which decreased the salaries of
the judges of the former Special Court. A further consequence was, however, that more than
an estimated 700 (out of 1400) judges filed lawsuits against the Slovak state on the basis of
‘wage discrimination’™?. The 2010 USDS™’ report states from media reports that this mass
claim by ordinary judges had been organised by senior officials in the judiciary who were
openly supported by (then) president of the Supreme Court, Mr Harabin, and his successor
as Minister of Justice, Ms Viera Petrikova'*. In February 2009 Judge Tatiana Redenkovicova-
Koprdova of the Bratislava District Court ruled in favour of an “anti-discrimination lawsuit”
filed by Judge Ondrej Gaborik of the Trencin Regional Court, awarding him € 90 000 in
damages. Later on the media reported that Judge Tatiana Redenkovicova-Koprdova had
also lodged a similar complaint’®. The 2010 USDS report states that “critics and members of
the public noted that individual judges’ wage discrimination complaints were being decided
by colleagues who had filed similar complaints, suggesting serious conflicts of interests
and calling into question the impartiality of court proceedings”.

132 Actually, even before the ruling of the Constitutional Court in May 2009, already in 2007 many judges
had filed lawsuits against the State because of the perceived discriminatory nature of the higher salaries
of the Special Court judges, among them Ms Viera Petrikova, who was the defendant on behalf of the State
as Minister of Justice in 2009 until July 2010.

1332010 USDS report — The Country Reports on Human Rights Practices, Bureau of Democracy, Human Rights
and L.abour, US Department of State.

135 SME/Slovak Spectator, 15 February 2010.
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Special bonuses

During our meetings we learned that there is a tradition and legal possibility for presidents
of courts to reward financially particular judges for their performance. We did not receive
any specific data and were informed that in general this information is not publicly available
and difficult to obtain since the judiciary refuses to provide detailed information on who was
awarded, how much and for what.

T'he practice of awarding special bonuses to judges was perceived by many of our interlocu-
tors, including judges themselves, as “kind of state corruption”. As formulated by one judge,
'”

“it allows for the distribution of huge financial rewards to ‘your people’ and must be limited!
T'he other judge sees it as “a bad practice — an element of manipulation and paying supporters”.

The example comes from the highest instances since special bonuses are being paid in
the Supreme Court as well. As reported by the media in the opinion of some judges “High
remuneration for selected judges, Mr Harabin decided at the end of last year, can be conside-
red a form of state corruption“*®, The special bonuses paid in the Supreme Court had already
been brought to attention 10 years ago. In 2009 when Mr Harabin, Minister of Justice at that
time, was running for the position of the Supreme Court President one of the arguments
against him was the fact that while the Supreme Court President in the years 2001-2002,
he awarded himself the highest special bonuses in the history of the Supreme Court: “On
top of his annual salary of around Sk 400 000, he approved special bonuses for himself worth
Sk 400 000 in 2001 and Sk 600 000 in 2002, the SI'TA newswire reported on 3 June” ¥,

So the problem of special bonuses is not even a new one, but it was not outlawed for years
and still raises a lot of doubts.
Conclusions

The public discussions about salaries, wage discrimination cases and bonuses have greatly
undermined the authority of and respect for the Slovak judiciary. The general belief that judges
enrich themselves is fuelled by the opinions of the politicians'*®. However, most shocking is

136 Judge Javorcikova on behalf of FOJ, SME daily, 20 April 2010 (cited after the www.sudcovia.org).

57 The case is very interesting itself. As reported by the Slovak Spectator “The information about the bonuses
was released by the Slovak Governance Institute (SGI). [...] The SGI stated that bonuses paid to Harabin in
2001 and 2002 exceeded by ten times the limit that parliament had approved for the Supreme Court president
at that time. It said that Harabin exploited a temporary legal vacuum after a change in the law, when the power
to determine bonuses was being transferred from parliament to a new institution, the Judicial Council. Accor-
ding to the SGI, Harabin blocked the election of the Judicial Council chairman, thus obstructing the Judicial
Council in its operations and, as a result of this, was able to grant himself the bonuses. [...] Harabin stressed
that his bonuses were subject to investigations ‘conducted by the police, the government and the Supreme
Audit Office (NKU). He said that during the investigations, the entities concluded that his decision to grant
himself special bonuses was in line with law”, see at: Harabin granted himself mega-bonuses as Supreme Court
President, Flash News, compiled by Zuzana Vilikovska from press reports, The Slovak Spectator, 4 Jun 20009.

In her letter to the president of the CCE] Ms Polackova gives the following examples:

“State Secretary of the Ministry of Justice, Maria Kolikova for the daily newspaper “Pravda”, 2 December 2010:
“Judges follow only one intention - to enrich themselves in a legal way” stated State Secretary Maria Kolikova,
who considers the actions of judges as perverse and according to her judges are misusing their position

and the system.

State Secretary of the Ministry of Justice, Maria Kolikova in the main news of T'A3 Television, 21 December
2010: “The judicial power really went crazy. This is, I would say, an organised enrichment at the expense of

138

the citizens” .... “Itis our duty — as the executive power — to do everything possible, when one power cannot
fit into the tracks, to make it fit there” (commenting the so-called “ anti-discrimination actions” submitted
by judges).

The Minister of Foreign Affairs, Mikulas Dzurinda, at a press conference on 11 January 2011, presented his
view that judges, who claim more than 70 million from the state for the alleged discrimination in connection
with the salaries, behaved immorally. “I consider this topic as an immoral request, particularly during a period
when we face unpleasant times, I mean, when everybody is saving. Also, the top lawyer states that morality

is above the law and that is how I see it,” he said on reaction to the request of judges. He added that this
situation only confirmed the need for the disqualification of the head of the Supreme Court and the Judicial
Council, Stefan Harabin, from the office he holds, “And I am convinced, that my colleague Zitnanska (the Mi-
nister of Justice) will come up with proposals on how to face this immoral behaviour,” highlighted Dzurinda.
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the evident lack of professional ethics as far as the wage discrimination cases and the bonuses
are concerned. As for the former: it should be obvious for any judge that such a claim should
preferably never be dealt with in court and if so, may never be judged by a judge who has
a similar claim pending. Here, the most important principle of the ECHR, the right to an
impartial tribunal, has been publicly violated. It is beyond our grasp that this notion was never
addressed by anyone we interviewed. Of course, a judge is also a citizen and should not be
deprived of the right to go to court on his/her own matters. But considering the delicacy of this
matter, special procedures should be used — like an out-of-court settlement, already mentioned
constitutional control, and/or adoption of the law if necessary.

Even though we agree that judicial independence should also be guaranteed by financial
independence, the 10% cut in the wages of all public officials (including judges) in a time
of crisis is not, in our opinion, in contradiction of the principal of judicial independence.

Generally speaking, the spending of the allocated budget for the judiciary as a part of the state
budget should be public. There should be no legal possibility of special financial bonuses for
judges.

Recommendations

Any kind of special bonuses and financial rewards for judges should not be allowed by law.
All elements of judges’ remuneration should be based on objective and not subjective criteria
and should be ‘awarded by law’, not ‘by people’.

Information on the spending of courts should be publicly available. Detailed information
should also be accessible based on law regarding access to public information. Transparency
of judicial spending, in our opinion, does not pose any danger to the independence
of the judiciary — quite the opposite.

Government officials should not undermine trust in the judiciary by using populist
arguments regarding the self-enrichment of the whole judiciary. Particular incidents should
be pointed out and criticised if necessary, and justified, but the judiciary as a whole should not
be attacked.
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Chapter 8.

THE SLOVAK JUDICIARY
IN COMPARATIVE PERSPECTIVE

Data on the performance of the judiciary

Below we compare the performance of the judiciary in Slovakia to other Visegrad states'? as well

as two Western European countries — T'he Netherlands and Denmark. Data and conclusions are
mainly based on the CEPE] report on European judicial systems!'¥.

The purpose is to give a clear view on how the Slovak judiciary is performing, on the one hand,
compared to states which have joined the European Union together in 2004 and, on the other
hand, how Slovakia is performing compared to Western European countries.

Key figures about Visegrad states 2008 (table 1)™

Slovakia Czech Republic | Poland Hungary Netherlands Denmark

Population 5400 998 10 429 692 38 136 000 10 045 041 16 405 399 5475797

Annual state public

expenditure (€) 12056 595000 |59 051281401 |66 066309500 |39359 114548 | 455299 000000 | 119870 000 000

Per capita GDP (€) | 12 466 13187 7910 10 555 36 322 42 577

Average gross
annual salary (€) | 8676 10524 8375 9392 49200 47769

Court budget Visegrad states 2008 (table 2)'*

Slovakia Czech Republic | Poland Hungary Netherlands Denmark
’QSQ;;' é")“” 144 682 786 277762 896 1204202000 | 285674 860 889 208 000 228 761776
Court budget
per capita (€) 26,8 26,6 316 284 54,2 M8
Budget allocated to
the courts of GDP | 0,21 0,20 0,40 0,27 0,15 0,10
per capita (%)
Evolution court
budget 2006-2008 | 140,8 17,2 61,1 197,6 7,7 18,3
(%)

139 The Visegrad Group, a regional alliance comprised of Slovakia, the Czech Republic, Hungary and Poland
reflects the efforts of the countries of the Central European region to work together in a number of fields
of common interest within European integration. See: www.visegrad.eu.

40 European Commission for the Efficiency of Justice (CEPE]), European Judicial Systems, edition 2010

(data 2008): Efficiency and Quality of Justice, < https://wed.coe.int/wed/com.instranet.
InstraServlet’command=com.instranet. CmdBlobGet&Instranetlmage=1694098&SecMode=1&Docld=165300
0&Usage=2>, October 2010. Hereafter: CEPE] report on European Judicial Systems 2010.

CEPE] report on European Judicial Systems 2010, at 12.
42 CEPE] report on European Judicial Systems 2010, at 16, 18 and 22.
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T'he Visegrad states benefit on a large scale by EU assistance to improve Rule of Law. In com-
parison with Western European countries, which have higher levels of wealth, all the Visegrad
States spend a relatively high amount of their GDP on their court systems. Slovakia is
approximately on the European median with spending of 0,20 % of GDP on the court budget.'*

The evolution of the budget of Slovakia between 2006 and 2008 can be called explosive when
we compare this rate with most other European countries. On a European scale the median
of the evolution of the court budget is 17,0%. Between 2006 and 2008 this budget increased
in Slovakia by 140,8%. This increase also can be explained by European financial support
and EU requirements for improving the judicial system in Slovakia.'** Other Visegrad states,
in particular Hungary, show an above average evolution of their court expenditure in this
period as well (see table 2).

Salaries and trainingleducation 2008 (table 3)'*

Slovakia Czech Rep Poland Hungary Netherlands | Denmark
Court budget salaries (€) 83100716 185398 380 | 624811000 |235340150 |620748 000 | 146325706
Evolution expenditure salaries 2006
2008 (%) 43,0 14,9 35 3,3 18,3 12,7
Training and education (€) 1537 000 102 692 4050 000 300 000 20 149 000 2018 842

The evolution of the budget spent on salaries of court personnel is significantly higher than
in the other Visegrad states. Nevertheless, in 2008 in Slovakia a relatively small part of the court
budget was used on salaries (56%). Polish, Hungarian and Czech courts spent respectively 45%,
82% and 78% of their budgets on salaries. The European median on this rate is 71%.'%

The budget for training and education between 2006 and 2008 was went up by a factor of
13,5. Poland multiplied its budget by 7. Hungary and the Czech Republic divided their budget
on training and education by respectively 2,5 and 5.1

From the CEPE] report it is not clear in what way the economic and financial crisis had in-
fluenced court expenditure after 2008, but is it not inconceivable that the growth of the Slovak
court budget slowed down or stopped during the crisis.

As the CEPE] report underlines, budgetary commitments to judicial systems (with the support
of European and other international funds) highlight the still continuing reforms of the judicia-
ries systems in Slovakia and the other Visegrad states.'*

Finally, it is worth mentioning the CEPE] report emphasises that in particular the states that
have more recently turned into a democratic system and implemented major structural reforms
of their judicial systems are often those that provide a consistent budgetary effort and devote
to the operation of the systems an considerable public budget according to the country’s level
of wealth.' Slovakia is one of these countries.
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CEPE] report on European Judicial Systems 2010, at 22.

4 CEPE] report on European Judicial Systems 2010, at 18.

45 CEPE] report on European Judicial Systems 2010, at 23 and 27.
146 CEPE] report on European Judicial Systems 2010, at 25 (rates are made up approximately).
47 CEPE] report on European Judicial Systems 2010, at 27.

48 CEPE] report on European Judicial Systems 2010, at 40.

19 CEPE] report on European Judicial Systems 2010, at 47.
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Judges (table 4)>°

Slovakia Czech Rep | Poland Hungary Netherlands| Denmark
Absolute number of judges 2008 (fte) 1388 3044 9890 2903 2176 380
Pocet sudcov na 100 000 obyvatelov 25,7 29,2 25,9 28,9 13,1 6,9
Average annual variation (2004-2008, %) +7,2 +1,8 +0,7 +29 +3,8 +0,9

The number of judges sitting in courts depends on the various judicial systems in the countries.

Slovakia has, just as the other Visegrad states, and compared to Western European countries,
a relatively high number of judges per capita. The European median on this data is 17,4
judges per 100,000 inhabitants. Slovakia reveals a figure of 25,7 judges per 100,000 inhabitants.
Besides this fact, the annual average increase of judges in Slovakia is quite large compared
to Western European countries, and even compared to the other Visegrad states (European
median = +2,5%)."!

The CEPE] report notes that the influence of recent membership may be a reason for
the relatively high increase of judges in Central European countries.'?

Non-judge staff (table 5)'>

Slovakia Czech Rep | Poland Hungary Netherlands | Denmark
Absolute number of non-judge staff 4133 9226 32038 7913 5129 2000
Non-judge staff per judge 3 3 3,2 2,7 24 53
Non-judge staff per 100,000 inhabitants 76,5 88,5 84 78,8 31,3 36,5
Av. annual var. non-judge st. ( 2004-2008, %) -6,0 +2,1 -34 +54 4.8 +16,7

T’he number of non-judge staff per 100,000 inhabitants in Slovakia (76,5) is more or less similar
to the other Visegrad states. However, this number is significantly higher than in Western
European countries where this number is often between 30 and 50.1*

The number of non-judge staff per 100,000 inhabitants is — like the number of judges per
100,000 inhabitants — relatively high in Slovakia. For that reason, the number of non-judge staff
per judge in Slovakia is more or less similar to other European countries. The average annual
variation between 2004 and 2008 in the non-judge staff is quite remarkable in Slovakia. Slovakia
shows a significant decrease in this rate. Finally, it has to be mentioned that in some European
countries, ¢.g. Spain, the number of non-judge staff is high in comparison with other countries.

150 CEPE] report on European Judicial Systems 2010, at 117, 118 & 120, 121.
151 CEPE] report on European Judicial Systems 2010, at 120.

152 CEPE] report on European Judicial Systems 2010, at 121.

133 CEPE] report on European Judicial Systems 2010, at 128-132.

5 For instance: The Netherlands, Denmark and Sweden reveal respectively numbers of 31,3, 36,5 and 37,2

non- Judge staff per 100,000 inhabitants. CEPE] report on European Judicial Systems 2010, at 131.
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Remuneration of the Judge (table 6)'>

Slovakia Czech Rep | Poland Hungary Netherlands | Denmark
Gross annual salary judge 1st instance (€) 25303 23374 15189 19176 70000 78 348
Average gross annual salary (€) 8676 10 524 8375 9392 49 200 47 759
Ann. salary of a judge in regard to av. gross 29 21 18 20 14 16

ann. salary

Gross annual salary of a judge at the end

of career (€) 36 802 50 387 43 826 37480 115 000 109 212

Ann. salary of a judge in regard to av. gross ann.

salary 4.2 48 52 4,0 23 23

Compared to other Visegrad states the starting salary of a judge of first instance in Slovakia is
quite high (2,9 times the average gross annual salary). The European median of this rate is 2,2.
During a career the salary of a judge rises less compared to other countries, hence the salary
of a judge at the end of his or her career in Slovakia is at the European median (4,2 times
the average gross annual salary).

In Slovakia the salary of a judge is equal to the salary of a Member of Parliament. The salary
of a judge at the beginning of a career is 90% of the monthly average salary of a judge.'°
The salary of the judge of the Supreme Court is 130% of the monthly salary of a Member
of Parliament.'” The gross annual salaries were calculated on a 14-month basis as judges have
the right to two additional monthly salaries paid in May and November.'>

Conclusions

The budget of Slovak courts has increased after EU membership was achieved. Salaries of both
non-judicial staff and judges advanced more compared to other European countries. There
have been investments in recruiting more judges, which has resulted in the fact that Slovakia
has a relatively high number of judges per 100 000 inhabitants (25,7). Given the fact that
the number of judges increased, it is remarkable that the number of non-judge staff in courts
has decreased over the last few years. Judges in Slovakia do have a high starting salary compa-
red to the average gross annual salary. The growth of salaries is less high compared to other
European countries.

1

0

> CEPE] report on European Judicial Systems 2010, at 205-215.
° Art. 67 (2) Act 385/2000.
7 Art. 66 (1) Act 385/2000.
8 Art. 77 (1) Act 385/2000.
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Conclusions
T'he Slovak judiciary is in disarray and in turmoil.

It is in disarray because there is hardly any country in the EU where public confidence in
the judiciary is as low as in Slovakia. This in itself is a reason for concern, as a judiciary that has no
public confidence loses its legitimacy. Additionally, the actions of the judiciary itself, especially
the mass claim for wage discrimination, are not very helpful in restoring public confidence.

The public generally does not have confidence in the impartiality of its judges, believes
the judiciary is corrupt and complains about the lengthiness of legal procedures. Allegations
concerning partial judges and judicial corruption are many, but only few can be corroborated
with hard data. Strangely, not many investigations or in-depth (parliamentarian) inquiry has
ever been conducted into these allegations.

This too is worrying, because if the allegations are true, there is a need and even an obligation
upon the judiciary itself, but also of the other branches of the state, to cleanse the judiciary
of those corrupt judges. Here, the very essence of the democratic legal order is at stake.

The complaints about the lengthiness of legal procedures can be corroborated: from (a.o.)
the 2010 Annual Report of the CEPE] hard data can be found regarding the effectiveness
of the Slovak judiciary. The figures show that Slovakia has relatively many judges, a higher
than average number of court staff and the state spends a relatively large amount of money on
the judiciary. Moreover, the remuneration of judges is relatively high and the country has —
considering its size — a staggering number of first instance and appeal courts. Nevertheless, it
takes — on average — a long time for criminal and civil procedures to be decided by the courts.
T'o simply state that the Slovak judiciary is ‘not good value for money’ would not be fair to many
judges who work hard and try to do their best to cope with the cases assigned to them.

But these figures are a good reason to critically review the present legal procedures (for
example: is it not too easy for parties to get an adjournment?) and the efficiency of the court
system as a whole (for example: 54 small first instance courts are more vulnerable than 10 large
courts). Examples from other countries show that diminishing the courts does not necessa-
rily mean diminishing the total number of cities or regions that host a seat of a court. In nume-
rous countries the court has several branches in various cities, larger units are more flexible

when handling the files capacity'”.

A well-functioning judiciary is not just of the essence in the functioning of the democratic legal
order, it is also an economic asset. A 2005 comparative study'® shows that a well-functioning,
truly independent judiciary will lead to autonomous economic growth. Here, the Slovaks are
missing the opportunity to increase their economic wellbeing; from a study of the American
Chamber of Commerce in the Slovak Republic it is clear that there is deep concern within
the business community about the functioning of the Slovak judiciary.

159 E.g. Slovenia has only 1 court of first instance, but it has seats in about 60 towns, cities. After July 1, we have
only 10 courts in the Netherlands, but we ‘sit’ in 45 cities.
160

In 2005 a summary of research was published by Dr Van Velthoven (Leiden University), published by

The Netherlands Council of the judiciary. Some of his conclusions:

- economic growth correlates to the state of the legal infrastructure of any given country, a well-functioning
legal system leads to higher economic growth (0,2 to 0,8 % extra per indexpoint)

1) actual protection of property rights against unlawful infringements by third parties and the state and

2) a well-functioning (and de facto) independent judiciary are key elements in achieving this higher economic
growth.

117



The Slovak Judiciary: its current state and challenges

We did not speak to representatives of the Slovak business community during our visit to
Bratislava in March 2011, but during an earlier visit in October 2010, one of the authors did.
From that visit and from several other sources the authors spoke to during their March 2011 visit
(and whom we cannot quote for different reasons) we have the distinct impression that foreign
investors are now reluctant to invest in Slovakia because their lack of trust in the Slovak legal
system, but more in particular the Slovak judiciary''. We have even been informed of at least
one case in which a foreign investor has decided to withdraw its current operation from Slovakia
for this reason.

The Slovak judiciary is also in turmoil. The clear impression of our visit to Slovakia in
March 2011 and of all the documentation we studied before and after our visit is that the Slovak
judiciary is as politicised as Slovak society is as a whole.

There is a public debate going on about the independence of the judiciary between the presi-
dent of the SNC]J on the one side and members of the Government on the other. The debate
is conducted with a fierceness that in many other countries would be regarded as undignified
for any representative of the judiciary. One may argue that the way the debate is conducted in
itself is in conflict with internationally accepted standards.

The appointment in 2006 of Mr Harabin as Minister of Justice under the previous government
and — in 2009 — his election to the post of president of the Supreme Court (and therefore also
president of the Slovak National Council of the Judiciary), have sparked a long-lasting conflict
between the members of the judiciary. From the interviews we held during our visit to Slovakia,
we have gotten the impression that within the judiciary roughly 10% of the judges support
Mr Harabin, while another roughly 10% oppose him. The remaining 80% of the judges are
the ‘silent majority’. This silent majority is not represented in any way: none of the current
three organisations of judges in Slovakia (AS], SUNS, and the informal FO]J initiative) can be
regarded as representative of the judiciary as a whole.

As we have demonstrated in this report Mr Harabin in his role as Minister of Justice carefully
masterminded and planned his return to the judiciary as president of the Supreme Court.
His actions in this respect do not meet the internationally accepted standards regarding good
governance by public authorities and officials and even though his election as president
of the Supreme Court was within Slovak law, his election must also be regarded as in conflict
with the internationally accepted standards regarding the independence of the judiciary.

As a Minister of Justice and as president of the Supreme Court, Mr Harabin can also be held res-
ponsible and accountable for the arbitrary disciplinary proceedings against those judges who
opposed him as a Minister of Justice and his election to the post of president of the Supreme
Court. Some of those disciplinary proceedings were (and are) in conflict with the internationally
accepted standards regarding the independence of the judiciary, as well as the right of those
individual judges to a fair trial.

161 See also 2010 Annual Report of the US State Department on Human Rights in Slovakia: “International
companies reported multimillion dollar losses that they settled out of court simply because of lack
of a credible legal remedy, and cronyism was cited as the country’s primary competitive disadvantage“.
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To the Government we recommend as follows

We recommend that the Government invites the United Nations Special Rapporteur
on the Independence of Judges and Lawyers to fully investigate the present state
of the Slovak judiciary and to come forth with recommendations

To the Government, the Slovak legislature and the Slovak judiciary we
recommend the following

T'he system of combining the roles of the president of the Supreme Court and National
Council of the Judiciary exists not only in Slovakia, but in other countries as well.
However, it should be evaluated in the national context. Since in the Slovak context this
system raises doubts as to the potential conflict of interests between the two roles, we
recommend that the legislature considers that the roles of the president of the Supreme
Court and president of the SNJC are separated by law (which requires changing
the Constitution).

After the separation of the two roles we recommend that the members of the SNJC elect
the president of the SNCJ themselves, regardless of whether the candidate comes from
within the judiciary, or is an appointed member from outside the judiciary (this however
requires changing the Constitution).

We recommend that the number of judge members of the SNCJ elected by their
peers is increased in order to give judges elected by their peers a clear majority in
the SNCJ in accordance with the European Standards (this however requires changing
the Constitution).

What seems to be missing is a lack of adequate discussion on the selection criteria within
the new selection procedure for judges. Bearing in mind that members of the selection
committees are going to be new people from different backgrounds, it is important to
discuss and agree upon the specific selection criteria, and probably organise adequate
training for those appointed to the database of members of the selection committees.

The issue of the database of members of selection committees (elected or appointed
by relevant bodies) also seems to lack detailed provisions on, for instance, the term of
serving as a member of committees.

All changes in laws on the judiciary should be discussed in depth with relevant actors,
judges and bodies representing them (SNJC, judges organisations), academia, and
NGOs. As far as the judiciary is concerned the government should provide the SNCJ
ample time and reasonable resources to be able to fulfil its function and right to be
consulted on all proposals for legislation.

Publication of court verdicts on the Internet is a challenging task. But it should not just
be a database of particular courts’ decisions and rulings. It should include appropriate
software that would allow the use of filtering, key words and other possibilities to learn
about a particular court’s decision and also about trends in jurisdiction.

Since there is no local tradition of extensive court reasoning, discussing and weighing
up arguments in the written justifications of rulings, it should be an element of judicial
training. Government, in collaboration with judicial bodies and academia, should
elaborate standards for good judicial reasoning.
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Any kind of special bonuses and financial rewards for judges should not be allowed
by law. All elements of judges’ remuneration should be based on objective and not
subjective criteria and should be ‘awarded by law’, not ‘by people’.

Information on the spending of courts should be publicly available. Detailed informa-
tion should also be accessible based on law regarding access to public information.
T'ransparency of judicial spending, in our opinion, does not pose any danger to
the independence of the judiciary— quite the opposite.

Government officials should not undermine trust in the judiciary by using populist
arguments regarding the self-enrichment of the whole judiciary. Particular incidents
should be pointed out and criticised if necessary and justified, but the judiciary
as a whole should not be attacked. Judges — on the other hand — should restrain them-
selves in their public appearances and refrain from undignified behaviour (in the media).

We believe that the Slovak judiciary itself should be held accountable for the public
money spent on its administration. Furthermore, we advocate that the Minister of
Justice and Parliament, in collaboration with the judiciary (represented by the SNCJ)
sets up a system of permanent external audits to evaluate the quality of the courts,
not individual judges. These audits should be designed in accordance with the modern
science (for instance, ISO standards to define criteria, benchmarks, empirical tools) and
be conducted with input from the relevant actors — including judges and court staff,
representatives of the bar, the office of public prosecution, scholars, clients of the courts,
NGOs and foreign experts, and aimed at evaluating the performance of individual courts.
T'he results of these audits should be made public. If a court (repeatedly) underachieves,
sanctions should be possible (recall from office of the president and other members
of the management team, eventually restructuring, dividing or dissolving a court).

To the Government and the NGOs we recommend as follows

To remedy and to increase public confidence in the Slovak judiciary the present
government has proposed, and Parliament has accepted, a series of legal instruments.
These instruments aim at improving the transparency and accountability of the ju-
diciary. We believe, however, that even if these provisions represent a step in the right
direction they are not enough to restore public confidence. It should be followed by
a process of implementation that is closely monitored and evaluated. Simply
expressing one’s willingness to cooperate with the NGO sector in, for example, increasing
the transparency of the judiciary by the monitoring and evaluation of the operation
of a new system of selecting judges, is not enough.

Introducing transparency creates the possibility (and moral obligation) for NGOs to
monitor and evaluate the system. But in order to be able to do so funds will have to be
allocated. These funds should not be aimed simply at monitoring itself, but should be
allocated first of all for developing a system and the tools that enable monitoring and
evaluating the judicial system. As we pointed out earlier in this report, academics should
also both engage in the empirical research and monitor the operation of the system.
Finally, public bodies, including the Ministry of Justice, should design or commission
monitoring and evaluation programmes and follow the situation.

To the NGOs we recommend as follows
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In the short term we call on the various NGOs, especially human rights activist groups, to
closely monitor the developments within the Slovak judiciary, to publicise relevant cases
and bring them to the attention of the Committee of Ministers and the Parliamentary
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Assembly of the Council of Europe, as well as to the European Council and European
Parliament.

In order to do so it is advisable to join resources, even (especially) in case the Govern-
ment allocates funds to monitor the recent changes in law. NGOs should always be keen
on guarding their independence and not be dependent on state funds. This requires
a joint effort towards fundraising from different sources.

NGOs should consider setting up a joint fund to be able to litigate. In order to bring
to court apparent cases of nepotism, corruption or judicial misconduct’ funds will be
needed to finance the inevitable costs for research and legal representation. Lawyers
are often prepared to do such cases pro bono, so setting up a good network amongst
the members of the bar may be helpful.

To the members of the Slovak Judiciary we recommend as follows

It is impossible to imagine that any judge in Slovakia could be content with the present
low public confidence in the judiciary. Moreover, we cannot believe that the (silent)
majority of the judges can be content with the ongoing public debate (as well as with
the way in which that debate is conducted) between the representatives of the judiciary
and political officials, like the Minister of Justice and MPs. The onslaught in the media
is definitely harming even more the little public confidence in the judiciary left.

It is, however, sad to admit that the behaviour of the judiciary itself does not contribute
to restoring public confidence. The public discussions about salaries, wage discrimi-
nation cases and bonuses have greatly undermined the authority of and respect for
the Slovak judiciary.

Itis time to stop itand to act in a dignified manner suitable to the high office judges hold.
We call upon the silent majority of Slovak judges to distance itself from its leadership, to
improve its relationship with the Government and the legislature and to publicly show
their willingness to act as responsible citizens and judges. It is in our opinion impossible
to break the present stalemate without outside help. We therefore recommend that the
Slovak judiciary take the initiative in asking the European Association of Judges (EA])
to start a full and detailed investigation into the Slovak judiciary and to ask the EA]J
to make recommendations.
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LIST OF PEOPLE INTERVIEWED

Below please find the list of people (in alphabetical order) who the authors interviewed
during their on-site visit to Slovakia on 26-30 March 2011. The list is not complete since some
persons asked not to be included. Additionally, authors met with several people from Slovakia
on different occasions, both prior to the on-site visit as well as after it took place.
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LLudmila Babjakova, judge, regional Court Kosice, member of National Council for
the Judiciary (meeting: 27 March 2011)

Jana Bajankova, judge, Supreme Court, member of National Council for the Judiciary
(meeting: 30 March 2011)

Tomas Borec, chairman, Slovak Bar Association (meeting: 30 March 2011)

Dana Bystrianska, judge, District Court Kosice 1, president of Slovak Judges Association
(meeting: 30 March 2011)

Robert Fico, MP, former prime minister, chairman of SMER party (meeting: 30 March
2011)

Ida Hanzelova, judge, Supreme Court, member of National Council for the Judiciary
(meeting: 27 March 2011)

Jan Hrubala, judge, Special Criminal Court (meeting: 29 March 2011)

Robert Madej, MP, SMER party member, shadow minister of justice (meeting: 29 March
2011)

Alena Polackova, judge, Supreme Court (meeting: 28 March 2011)
Harald Stiffel, judge, Supreme Court (meeting: 30 March 2011)
Lucia Zitnanska, minister, Mo]J (meeting: 29 March 2011)

Gunter Woratsch

NGOs: Via luris, Fair Play Alliance, Citizen, democracy and responsibility, Institute
of Public Affairs

For Open Judiciary representatives
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